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INDICTMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

x 


UNITED STATES OF AMERICA, 


-v- 


MILTON COHEN, BERNARD DEUTSCH, 
STANLEY UUBOFF, and DANIEL DRIESMAN, 

Defendants. 


X 


The Grand Jury charges; 

Introduction 


1. At .11 time, material to thi. indictment BERNARD 
DEUTSCH and STANLEY OUBOFF, the defendant., were registered 
representatives at Jaffa 4 Co., a New York broker-dealer 

registered with the United State. Securities and Exchange 
Commission. 

2. At all times material to this indictment Kelly 
Andrews & Bradley (hereinafter “Kelly Andrews**), a 

co-conspirator, was a broker-dealer registered with the 
United States Securities and Exchange Commission. 

Bernard Shwidock, a co-conspirator, was president of 
Kelly Andrews. 

3. At all times material to this indictment, 

DANIEL DRIESMAN, the defendant, was an attorney, and a 
principal of Kelly Andrews, Stuart Schiffman a co-conspirator. 
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INDICTMF 

was an attorney who represented Kelly Andrews. 

4. At all times material to this indictment, MILTON 
COHEN, the defendant, was president of Richard Packing Co. 
(“Richard Packing'*), a company located in St. Paul, 
Minnesota, whose securitie wore traded by the investing 
public. 

5. Between July, 1968 and March, 1969 approximately 
100,000 shares of Richard Packing common stock were traded 
on the over-the-counter market. On or about March 11, 1969, 
Richard Packing issued an offering circular which set forth 
an off^r to sell an additional 10,000 shares of its common 
stock to the public for an amount to be determined by the 
market and not to exceed $300,000. 

The Conspiracy 

6. From on or about July, 1968 to on or about July, 
1970, in the Southern District of New York and elsewhere, 
BERNARD DEUTSCH, STANLEY DUBOFF, MILTON COHEN and DANIEL 
DRIESMAN, the defendants, and Bernard Schwidock, Stuart 
Schiffman and Kelly Andrews, named herein as co-conspirators 
but not as defendants, and others to the Grand Jury known 
and unknown, unlawfully, willfully and knowingly, did 
combine, conspire, confederate and agree together and with 
each other to commit certain offenses against the United 
States, to wit, violation of Title IS, United States Code, 
Sections 77q, 77j, 77x, Rule 256 (e) (17 C. F. K. Section 




INDICTMENT 


230.256), 78 j(b) and 78 <ff>, and Title is. United States 
Code, Sections 1341 and 2. 

7. It was part of the said conspiracy that the de¬ 
fendants and their co-conspirators, in connection with a 
purported public offering of Richard Packing common stock, 
for which offering a Form 1-A notification had been filed 
with the united S tes Securities and Exchange Commission, 
unlawfully, wilfully and knowingly, and directly and indi¬ 
rectly, would use, and cause the use of, the mails to 
transmit false and misleading offering circulars relating 
to said public offering, 

8. It was further a part of said conspiracy that the 

defendants and their co-conapiratora unlawfully, wilfully 

and knowingly, in the offer and .ale of Richard Packing 

common stock, hy the use of means and instruments of 

transportation and communication in interstate and foreign 

commerce and by the use of the mails, would directly and 

indirectly, (a) employ devices, schemes and artifices 

to defraud, (b) obtain money and property by means of 

untrue statement, of material fact, and omissions to state 

fact, necessary to be stated in order to make the statements 

made, in the light of the circumstance, under which they 

were made, not misleading, and (c) engage in transactions, 

practices and course, of business which would and did operate 

a. a fraud and deceit upon the purchaser, of Richard Packing 
common stock., 
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INDICTMENT 

9. It was further a part of said conspiracy that the 
defendants and their co-conspirators unlawfully, wilfully 
and knowingly, would devise a scheme and artifice to 
defraud purchasers of Richard Packing, common stock and 

for obtaining money by means of false and fraudulent pretenses, 
representations and promises and for the purpose of executing 
such scheme and artifice would knowingly cause mail matter 
to be delivered by mail according to the direction thereon. 

10. It was further a part of said conspiracy that 
the defendants and their co-conspirators unlawfully, wil¬ 
fully and knowingly, in connection with the purchase and 
sale of Richard Packing common stock, would and did, 
directly and indirectly, by the use of means and instrumenta¬ 
lities of interstate commerce and of the mails, use and 
employ manipulative devices and contrivances in contravention 
or Rule 10(b)-5 (17 C.F.R. 240.10b-5), a rule prescribed by 
the United States Securities and Exchange Commission as 
necessary and appropriate in the public interest and for 

the protection of investors. 

Means of the Conspiracy 

11. Among the mean? by which the defendants and their 
co-conspirators would and did carry out the said conspiracy 
were the following: 

(a) between July 1968 and July 1970, UERNARU DEUTSC1I 
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INDICTMENT 

and STANLEY DUBOFF, the defendants, for the purpose of 
causing the price of Richard Packing common stock to 
rise in the open market, caused accounts over which they 
exercised control or in which they had a beneficial interest 
to purchase and sell said stock so as to (1) restrict the 
available supply of said stock to the investing public 
and (2) create the appearance of market activity and 
demand in said stock. 

(b) In or about October, 1968, BERNARD DEUTSCH and 
STANLEY DUBOFF, the defendants, arranged with co-conspirators 
Bernard Shwidock and Kelly Andrews and the defendant DANIEL 
DRIESMAN for co-conspirator Kelly Andrews to trade Richard 
Packing common stock as directed by DEUTSCH and DUBOFF, 
for the account of Kelly Andrews, on the condition that 
.'elly Anurevs s pay secret kickbacks to the defendants DEUTSCH 
and DUBOFF amounting to approximately 30 percent of the 
net profits received from such trades by Kelly Andrews. 

(c) in accordance with the arrangements described 
m paragraph (b) above, conspirators Bernard Shwidock 
and Kelly Andrews paid to defendants BERNARD DEUTSCH and 
STANLEY DUBOFF approximately $15,000 in secret kickbacks 
in the form of cash and in the form of checks to the 
Reiss Bank, Zurich, Switzerland. 

(d) on or about March I9b9, the defendants BERNARD 
DEUTSCH, STANLEY DUBOFF and MILTON COHEN caused co-conspirators 
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INDICTMENT 

Bernard Shwideck and Kelly Andrews to sell 10,000 shares 
of Richard Packing common stock, purportedly being offered 
for distribution to the public, to accounts over which the 
defendants BERNARD DEUTSCH and STANLEY DUBOFF exercised 
control or in whicn they had a beneficial interest. 

(e) Commencing on or about March, 1969 BERNARD DEUTSCH 
and STANLEY DUBOFF, the defendants, for the purpose of 
causing the price of Richard Packing common stock to rise 

in the open market, induced certain mutual funds in Denver, 
Colorado, namely. Financial Venture Fund, Financial Dynamics 
Fund, and Financial Industrial Fund to purchase Richard 
Packing common stock through Jaffee & Co., a registered 
broker-dealer, where they were registered representatives, 
from accounts over which they exercised control or in 
which they had a beneficial interest and other accounts so 
as to (1) restrict the available supply of Richard Packing 
common stock to the investing public and (2) create the 
appearance of market activity and demand in said stock. 

(f) As a result of their manipulative activities, the 
defendants (1) caused the price of Richard Packing common 
stock to rise from approximately $5 per share to approxi¬ 
mately $53 per share and (2) caused the aforementioned 
mutual funds in Denver, Colorado to suffer losses in their 
investments in Richard Packing of approximately $5.1 million. 
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(g) On or about March 11, 1969, MILTON COHEN and 
BERNARD DEUTSCll, the defendants, caused to be filed with 
the United States Securities and Exchange Commission a 
false and misleading offering circular in connection with 
a purported public offering of 10,000 shares of Richard 
Packing common stock, which failed to disclose, among other 
things: (1) that the offering of 10,000 shares was not 
being made to the public but was being offered to and 
purchased by accounts over which the defendants BERNARD 
DEUTSCH and STANLEY DUBOFF exercised control or in which 
they had a beneficial interest? (2) that the defendants 
BERNARD DEUTSCH and STANLEY DUBOFF and co“conspirators Kelly 
Andrews and Bernard Shwidock were underwriters in the 
aforesaid offering and were receiving compensation therefor; 
(3) that prior to the effective date of the offering the 
defendants BERNARD DEUTSCH and MILTON COHEN and co-conspirator 
Bernard Shwidock had already determined the amount of 
proceeds to go to Richard Packing at §280.00, having 
falsely stated in the offering circular that the proceeds 
to Richard Packing would be determined by the market and 
could be as high as $300,000, (4) that Richard Packing 
would not offer the shares through solicitation by its 
directors, officers and employees as had been stated 
in the offering circular, (5) that the defendants BERNARD 
DEUTSCH and STANLEY DUBOFF in return for services to Richard 
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Packing, including the instant offering, had -eceived in 
the past and would receive in the future, compensation, 
including Richard Packing common stock and stock options. 

(g) In or about March, 1969 the defendants and 
co» conspirators caused the false and misleading offering 
circular filed with the United States Securities and 
Exchange Commission to be mailed to various persons. 

OVERT ACTS 

In furtherance of said conspiracy and to effect the 
objects thereof, the defendants and their co-conspirators 
committed the following overt acts, among others, in the 
Southern District of New Yorks 

1. On or about March, 1969, the defendant STANLEY 
DUBOFF caused Kelly Andrews to enter an order to purchase 
Richard Packing cc anon stock. 

2. On or about March 5, 1969, the defendant MILTON 
COHEN caused a letter to be mailed to co-conspirator 
Bernard Shwidock. 

3. On or about March 14, 1969, co-conspirator Kelly 
Andrews purchased 1000 shares of Richard Packing Co. 
common stock. 

4. On or about March 18, 1969, the defendant 
BERNARD DEUTSCH caused Jaffee & Co. to purchase 5000 shares 
of Richard Packing Co. common stock for Financial Venture 


Fund. 
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5. On or about March 25, 1969, Kelly Andrews issued 
a check. 

6. Each of the mailings alleged in Counts 2 through 
15 of this Indictment are repeated and realleged as if 
fully set forth, as overt acts. 

(Title IB, United States Code, Section 371.) 

COUNTS TWO THROUGH FIFTEEN 

The Grand Jury further chargesi 

1. From on or about March 11, 1969, to on or about 
July, 1970, in the Southern District of New York, BERNARD 
DEUTSCH, STANLEY DUBOFF and MILTON COHEN, the defendants, 
unlawfully, wilfully and knowingly, in the offer and sale 
of securities, to wit, Richard Packing common stock, by 
the use of means and instruments of transportation and 
communication in interstate commerce and by use of the 
mails, directly and indirectly, (a) did employ devices, 
schemes and artifices to defraud, (b) did obtain mcney 
and property by means of untrue statements of material facts 
and omissions to state facts necessary to be stated in order 
to make the statements made, in the light of the circumstances 
under which they were made, not misleading, and (c) did 
engage in transactions, practices and courses of business 
which would and did operate rs a fraud and deceit upon 
purchasers of said securities. 

2. The allegations contained in paragraph eleven of 
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Count One of this Indictment are repeated and realleged as 
though fully set forth herein, as constituting and describing 
some of the means by which said defendants committed the 
offenses charged in Counts Two through Fifteen. 

3. On or about the dates hereinafter set forth in 
Counts Two through Fifteen, in the Southern District of 
New York, said defendants did use the mails by causing to 
be delivered by mail, mail matter hereinafter set forth 
according to the direction thereon, to the addresses 
hereinafter set forth: 


Count 

Addressees 

Date 

Matter 

2 

Kelly Andrews j Bradley 

111 John St. 

New York, N.Y. 10038 
Attention: Bernard Shwidock 

3/5/69 

Letter 

3 

Richard Packing 

1525 N. Concord St. 

S. St. Paul, Minnesota 55075 

3/14/73 

Confirmation 

4 

Richard Packing 

153 No. Concord St. 

S. St. Paul Minnesota 

3/18/69 

Confirmation 

5 

Richard Packing 

153 No. Concord 

South St. Paul, Minnesota 

i/18/69 

Confirmation 

6 

Financial Venture Fund 

P.O. Box 2040 

Denver, Colo. 80201 

3/18/69 

Confirmation 

7 

Financial Venture Fund 

P.O. Box 2040 

Denver, Colo. 80201 

3/18/69 

Confirmation 
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8 

Financial Venture Fund 

P.O. Box 2040 

Denver, Colo. 80201 

3/25/69 

Confirmation 

9 

Harry Morginstin 

10 Ave. “P'* 

Brooklyn, N.Y. 

4/3/69 

Confirmation 
and offering 
circular 

10 

William Harris 

2418 Brighan St. 

Brooklyn, N.Y. 

4/3/69 

Confirmation 
and offering 
circular 

11 

Richard Packing 

1523 North Concord 

4/4/69 

Confirmation 


St. Paul, Minnesota 



12 

Richard Packing 

1523 North Concord 

4/4/69 

Confirmation 


St. Paul, Minnesota 



13 

Harry Morginstin 

10 Ave. * • p»• 

4/7/69 

Confirmation 


Brooklyn, N.Y. 



14 

William Harris 

2418 Brigham St. 

Brooklyn, N.Y. 

4/7/69 

Confirmation 

15 

Financial Dynamics Fund, Inc. 
Box 480 

11/06/69 

Confirmation 


Denver, Colo. 80201 




(Title 15, United States Code, 
Title 18, United States Code, 


Sections 77q and 77x; 
Section 2.) 


COUNT SIXTEEN 


The Grand Jury further charges: 

On or about March 11, 1969, in the Southern District 
Of New York, BERNARD DEUTSC11, STANLEY DUBOFF, MILTON COHEN 
and DANIEL DRIESMAN, the defendants, unlawfully, wilfully 
and knowingly did, directly and indirectly, use, and cause 


the use of, the mails to carry and transmit false and misleading 
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offering circulars for a public offering of Richard Packing 
common stock as to which a notification on Form 1-A had 
been filed with the United States Securities and Exchange 
Commission; these offering circulars were false and misleading 
in that they failed to disclose, among other things, (1) 
that the offering of 10,000 shares was not being made to 
the public but was being offered to and purchased by accounts 
over which the defendants BERNARD DEUTSC1I and STANLEY DUBOFF 
exercised control or in which they had a beneficial interest; 
(2) that the defendants, BERNARD DEUTSCH and STANLEY DUBOFF 
and co-conspirators Kelly Andrews and Bernard Shwidock were 
underwriters in the aforesaid offering and were receiving 
compensation therefor; (3) that prior to the effective 
date of the offering the defendants BERNARD DEUTSCH and 
MILTON COKEN and co-conspirator Bernard Shwidock had 
already determined the amount of proceeds to Richard Packing 
at $280,000, having represented in the offering circular 
that the proceeds to Richard Packing would be determined 
by the market and could be as high as $300,000» (4) that 
Richard Packing would not offer the shares through solici¬ 
tation by its directors, officers and employees as repre¬ 
sented in the offering circular; (5) that the defendants 
BERNARD DEUTSCH and STANLEY DUBOFF, in return for services 
to Richard Packing, were receiving compensation, including 
Richard Packing common stock and stock options. 


L 





INDICTMENT 


2. The addresses to whom envelopes containing the 
above-described offering circular were nailed are those 
identified in counts 9 and 10 of this Indictment, which 
are incorporated herein as if fully set forth. 

( Title 1 ?' C ° de ' Sections 77 j and 77x 

Molls”' ederal "Rations, Section 

Title 18 1 United States Code, Section 2). 


Foreman 


PAUL J. CURRAN 
United States Attorney 
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INFORMATION 
(SAME TITLE) 

COUNT ONE 

The United States Attorney charges: 

Introduction 

1. At all times material to this Information BERNARD 
DEUTSCH and STANLEY DUBOFF, the defendants, were registered 
representatives at Jaffee & Co., a New York broker-dealer 
registered with the United States Securities and Exchange 
Commission. 

2. At all times material to this Information Kelly 
Andrews & Bradley (hereinafter “Kelly Andrews**), a 
co-conspirator, was a broker-dealer registered with the 
United States Securities and Exchange Commission. Bernard 
Shwidock, a co-conspirator, was president of Kelly Andrews. 

3. At all times material to this Information, Daniel 
Driesman, a co-conspirator, was an attorney, and a principal 
of Kelly Andrews; Stuart Schiffman, a co-conspirator, 

was am attorney who represented Kelly Andrews. 

4. At all times material to this Information, MILTON 
COHEN, the defendant, was president of Richard Packing Co. 
(•'Richard Packing**), a company located in St. Paul, 
Minnesota, whose securities were traded by the investing 
public. 

5. Between July, 1968 and March, 1969, approximately 
100,000 shares of Richard Packing common stock were traded 
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on the over-the-counter market 

D4 t market. On or about March 11 , i 96 9 

chard Packing issued an offering circular which set forth' 

ir;: r 9en an * dditionai io ' oo ° - **. —. 

he public for an amount to bo determined by the 
market and not to exceed S300.000. 

The Conspiracy 

«• From on or .bout duly, 196 . to on « ^ 

' lD ^ S ° Uth “" of New York and elsewhere 

“ DEmscH '“ DUB0PP “ d HItT0N «- -L 

: ;'“ d °“ iel ° ri6 -““' ■«« “Ck. Stuart Schiffman. 

“ 7 *"' V - P - C °- Alessandrini 

Inc ,, Raymond Weiss. New bi TO „sio„ securities Corp., 

RybiCk ' ^ . Hugh Oeane 

2 7 nMed htretn “ —irators Hut not as 

2277 ^ 0th<ir ‘ *° ^ ar “ d ~ -nown, 

confed ^ U “ y ^ knOWin9ly ' did °° mbine ' oonsprre. 
eaerate and agree together and with each other to 

commit certain offenses against the United states, to wit, 

violation of Title ic . 

15. united states code. Sections 77c. 

7 ' 3 ' 77x, Rule 256(e) (17 c F r q 

C.F.R. Section 230.256), 781(b) 

--<«>. and Yitle IS. United states code. secLns 
1341 and 2. 

M , J’ ^ WaS ° f th ° 8aid °° n8 Pi r «cy that the defendants 
their co-conspiratora, in connection with a purported 

PuHlic offering of Richard Packing co«o„ stock, for which 
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offering a Form 1-A notification had been filed with the 

United States Securities and Exchange Commission, unlawfully, 

wilfully and knowingly, and directly and indirectly, would 

use, and cause the use of, the mails to transmit false 

and misleading offering circulars relating to said public offering. 

8. It was further a part of said conspiracy that the 
defendants and their co-conspirators unlawfully, wilfully 
and knowingly, in the offer and sale of Richard Packing 
common stock, by the use of means and instruments of trans¬ 
portation and communication in interstate and foreign 
commerce and by the use of tne mails, would directly and 
indirectly, (a) employ devices, schemes and artifices to 
defraud, (b) obtain money and property by means of untrue 
statements of material facts and omissions to state facts 
necessary to be stated in order to make the statements made, 
in the light of the circumstances under which they were made, 

,ot misleading, and (c) engage in transactions, practices 
and courses of business which would and did operate as a 
fraud and deceit upon the purchasers of Richard Packing 
common stock. 

9. It was further a part of said conspiracy that the 
defendants and their co-conspirators unlawfully, wilfully 
and knowingly, would devise a scheme and artifice to defraud 
purchasers of Richard Packing common stock and for obtaining 
money by means of false and fraudulent pretenses, represen- 


r 

v 



21 


INFORMATION 

tations and promises and for the purpose of executing such 
scheme and artifice would knowingly cause mail matter to 
be delivered by mail according to the direction thereon. 

10. It was further a part of said conspiracy that 
the defendants and their co-conspirators unlawfully, 
wilfully and knowingly, in connection with the purchase 
and sale of Richard Packing common stock, would and did, 
directly and indirectly, by the use of means and instru¬ 
mentalities of interstate commerce and of the mails, use 
and employ manipulative devices and contrivances in contra¬ 
vention of Rule 10(b)-5 (17 C.F.R. 240-10b-5), a rule 
prescribed by the United States Securities and Exchange 
Commission as necessary and appropriate in the public 
interest and for the protection of investors. 

Means of the Conspiracy 

11. Among the means by which the defendants and 
their co-conspirators would and did carry out the said 
conspiracy were the following: 

(a) Between July, 1968 and July, 1970, BERNARD 
DEUTSCH and STANLEY DUBOFF, the defendants, for the purpose 
of causing the price of Richard Packing common stock to 
rise in the open market, caused accounts over which they 
exercised control or in which they had a beneficial interest 
to purchase and sell said stock so as to (1) restrict the 
available supply of said stock to the investing public and 
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(2) create the appearance of market activity and demand 
in said stock. 

(b) In or about October, 1969, BERNARD DEUTSCH and 
STANLEY DUBOFF, the defendants, arranged with co-conspircvcors 
Bernard Shwidock and Kelly Andrews and Daniel Driesman for 

co-conspirator Kelly Andrews to trade Richard Packing common 
stock as directed by DEUTSCH and DUBOFF, for the account 
of Kelly Andrews, on the condition that Kelly Andrews pay 
secret kickbacks to the defendants DEUTSCH and DUBOFF 
amounting to approximately 30 percent of the net profits 
received from such trades by Kelly Andrews. 

(c) In accordance with the arrangements described in 
paragraph (b) above, conspirators Bernard Shwidock and 
Kelly Andrews paid to defendants BERNARD DEUTSCH and STANLEY 
DUBOFF approximately $15,000 in secret kickbacks in the 
form of cash and in the form of checks to the Reiss Bank, 
Zurich, Switzerland. 

(d) On or about March, 1969, the defendants BERNARD 
TEUTSCH, STANLEY DUBOFF and MILTON COHEN caused CO- conspirators 
Bernard Shwidock and Kelly Andrews to sell 10,000 shares of 
Richard Packing common stock, purportedly being offered 

for distribution to the public, to accounts over which the 
defendants BERNARD DEUTSCH and STANLEY DUBOFF exercised 
control or in which they had a beneficial interest. 


(e) Commencing on or about March 1969, BERNARD DEUTSCH 
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and STANLEY DliBOFF, the defendants , for the purpose of causing 
the price of Richard Packing common stock to rise in the 
open market, induced certain mutual funds in Denver, 

Colorado, namely. Financial Venture Fund, Financial Dynamics 
Fund, and Financial Industrial Fund to purchase Richard 
Packing common stock through Jaffee k Co., a registered 
troker-dealer, where they were registered representatives, 

/i.om accounts over which they exercised control or in which 
they had a beneficial interest and other accounts so as to 
(*) restrict the available supply of Richard Packing common 
stock to the investing public and (2) create the appearance 
of market activity and demand in said stock. 

(f) As a result of their manipulative activities, 
the defendants (1) caused the price of Richard Packing 
common stock to rise from approximately $25 per share to 
approximately $53 per share and (2) caused the aforementioned 
mutual funds in Denver, Colorado to suffer losses in their 
investments in Richard Packing of approximately $5.1 million. 

(g) Cn or about March 11, 1969, MILTON COHEN and 
BERNARD DEUTSCH, the defendants, caused to be filed with 
the United States Securities and Exchange Commissi -.i a false 
and misleading offering circular in connection with a 
purported public offering of 10,000 shares of Richard Packing 
common stock, which failed to disclose, among other things: 

(1) that the offering of 10,000 shares was not being made 
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to the public but was being offered to and purchased by 
accounts over which the defendants BERNARD DEUTSCH and 
STANLEY DUBOFF exercised control or in which they had a 
beneficial interest; (2) that the defendants BERNARD DEUTSCH 
and STANLEY DUBOFF and co-conspirators Kelly Andrews and 
Bernard Shwidock were underwriters in the aforesaid offering 
and were receiving compensation therefor; (3) that prior 
to the effective date of the offering the defendants 
BERNARD DEUTSCH and MILTON COHEN and co-conspirator Bernard 
Shwidock had already determined the amount of proceeds to 
go to Richard Packing at $280,000, having falsely stated 
in the offering circular that the proceeds to Richard Packing 
would be determined by the market and could be as high 
as $30,000; (4) that Richard Packing would not offer the 
shares through solicitation by its directors, officers 
and employees as had been stated in the offering circular; 

(5) that the defendants BERNARD DEUTSCH and STANLEY DUBOFF 
in return for services to Richard Packing, including the 
instant offering, had received in the past and would receive 
in the future, compensation, including Richard Packing common 
stock and stock options. 

(h) In or about March, 1969, the defendants and 
co-conspirators caused the false and misleading offering 
circular filed with the United States Securities and 
Exchange Commission to be mailed to various persons. 
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OVERT FACTS 

In furtherance of said conspiracy and to affect the 
objects thereof , the defendants and their co*conspirators 
committed the following overt acts, among others, in the 
Southern District of New Yorks 

1. On or about March, 1969, the defendant STANLEY 
dubopp caused Kelly Andrews to enter an order to purchase 
Richard Packing common stock. 

2. On or about March 5, 1969, the defendant MILTON 
COHEN caused a letter to be nailed to oo*conspirator 
Bernard Shwidock. 

3. On or about March 14, 1969, oo*conspirator Kelly 
Andrews purchased 1000 shares of Richard Packing Co. 
common stock. 

4. On or about March 18, 1969, the defendant Bernard 
DEUTSCH caused Jaffee 6 Co. to purchase 5000 shares of 
Richard Packing Co. ooonon stock for Financial Venture Fund. 

5. On or about March 25, 1969 Kelly Andrews issued 
a check. 

6. Each of the mailings alleged in Counts 2 and 3 of 
this Information are repeated and realleged as if fully 
set forth, as overt acts. 

(Title 18, United States Code, Section 371.) 



O 
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COUNT TWO 

The United States Attorney further charges: 

1. From on or about March 11, 1969, to on or about 
July, 1970, in the Southern District of New York, BERNARD 
DEUTSCH, STANLEY DUDOFF and MILTON COHEN, the defendants, 
unlawfully, wilfully and knowingly, in the offer and sale 
of securities, to wit, Richard Packing common stock, by 
the use of means and instruments of transportation and 
communication in interstate commerce and Ly use of the 
mails, directly and indirectly, (a) did employ devices, 
schemes and artifices to defraud, (b) did obtain money 
and property by means of untrue statements of material 
facts and omissions to state facts necessary to be stated 
in order to make the statements made, in the light of the 
circumstances under which they were made, not misleading, 
and (c) did engage in transactions, practices and courses 
of business which would and did operate as a fraud and 
deceit upon purchasers of said securities. 

2. The allegations contained in paragraph eleven 

of Count One of this Information are repeated and realleged 
as though fully set forth herein, as constituting and 
describing offenses charged in Count Two. 

3. on or about the dates hereinafter set forth in 
Count Two, in the Southern District of New York, said 
defendants did use the mails by causing to be delivered 
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(Title 15 
Title 17 
230.256; 


, United States Code, Sections 77j and 77x; 
, Code of Federal Regulations, Section 
Title 18, United States Code, Section 2.) 


PAUL J. CURRAN 
United States Attorney 
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Richard Packing 4/4/69 Confirmation 

1523 North Concord 
St. Paul, Minnesota 

Harry Morginstin 4/7/69 Confirmation 

10 Ave. 

Brooklyn, N.Y. 

William Harris 4/7/69 Confirmation 

2418 Brigham St. 

Brooklyn, N.Y. 

(Title 15, United States Code, Sections 77Q and 77x; 
Title 18, United States Code, Section 2.) 

COUNT THREE 

The United States Attorney further charges: 

1. From on or about March 11, 1969, to on or about 
July, 1970, in the Southern District of New York, BERNARD 
DEUTSCH, STANLEY DUBOFF and MILTON COHEN, the defendants 
unlawfully, wilfully and knowingly, in the offer and sale 
of securities, to wit, Richard Packing common stock, by 
the use of means and instruments of transportation and 
communication in interstate commerce and by use of the mails, 
directly and indirectly, (a) did employ devices, schemes 
and artifices to defraud, (b) did obtain money and property 
by means of untrue statements of material facts and omissions 
to state facts necessary to be stated in order to make the 
statements made, in the light of the circumstances under 
which they were made, not misleading, and (c) did engage in 
tramsactions, practices amd courses of business which would 
and did operate as a fraud and deceit upon purchasers of 


said securities 
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2. The allegations contained in paragraph eleven of 
Count One of this Information are repeated and realleged 
as though fully set forth herein, as constituting and 
describing offenses charged in Count Three. 

3. On or about the date hereinafter set forth in 
Count Three, in the Southern District of New York, said 
defendants did use the mails by causing to be delivered 


by mail, mail matter 
the direction thereon 
Addressee 


hereinafter set forth according to 
, to the addressee hereinafter set forth 
Uate Matter 


Box^so 31 Uy " anlics Fund ' Inc - H/6/69 Confirmation 

Denver, Colo. 80201 


(Title 15, United States 
Title 18, United States 


Code, Sections 77q and 77x; 
Code, Section 2.) 


COUNT FOUR 


The United States Attorney further charges: 

On or about Marc. 11, 1969, in the Southern District 
of New York, BERNARD DEUTSCH, STANLEY DUBOFF and MILTON COHEN 
fend =uits, unlawfully, wilfully and knowingly did, 
c ant * indirectly, use, and cause the uso of the 

ails to carry and transmit false and misleading offering 
Circulars for a public offering of Richard Packing common 
stock as to which a notification on Form 1-A had been filed 
with the United States Securities and Exchange Commission; 
these offering circulars were false and misleading in that 
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they failed to disclose, among other things, (1) that the 
offering of 10,000 shares was not being made to the public 
but was being offered to and purchased by accounts over 
which the defendants BERNARD DEUTSCH and STANLEY DUUOFF 
exercised control or in which they had a beneficial interest; 

(2) tliat tiie defendants, BERNARD DEUTSCH and STANLEY DUUOFF 
and Co-conspirators Kelly Andrews and Bernard Shwidoek 
were underwriters in the aforesaid offering and were re¬ 
ceiving compensation therefor; (3) that prior to the effective 
date of the offering the defendants BERNARD DEUTSCH and 
MILTON COHEN and co-conspirator Bernard Shwidoek had already 
determined the amount of proceeds to Richard Packing at 
$280,000, having represented in the offering circular 
that the proceeds to Richard Packing would be determined 
by the market and could be as high as $300,000; (4) that 
Richard Packing would not offer the shares through solicitation 
by its directors, officers and employees as represented in 
the offering circular; (5) that the defendants BERNARD DEUTSCH 
and STANLEY DUBOFF, in return for services to Richard Packing, 
were receiving compensation, including .Richard Packing common 
stock and stock options. 

2. The addressees to whom envelopes «.\>ntaining the 
above-described offering circular were mailed are those 
identified in counts 2 and 3 of this Information, which are 
incorporated herein as if fully set forth). 
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(Title 15, United States Code, Sections 77j and 77x; 
Title 17, Code of Federal Regulations, Section 
230.256; Title 18, United States Code, Section 2.) 


PAUL J. CURRAN 
United States Attorney 
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EXHIBIT: LETTER FROM JOHN M. WALKER DATED 1/15/74 


JMW:dn 


January 15, 1974 


Honorable Robert J• Ward 
United States District Judge 
United States Courthouse 
Foley Square 
New York, N.Y. 10007 

Re: United States v. Milton Cohen, et al. 

73 Cr. 1085 - Informal Discovery Conference 

Dear Judge Ward: 

On January 14, 1974, a conference was held at 
the United States Attorneys Office between the 
prosecution and the defense in the above captioned 
matter for the purpose of informally resolving discovery 
issues. Present were Assistant United States Attorney 
John M. Walker, Jr., and Messrs. Morton Robson 
(Duboff), Marvin Segal (Deutsch), David Brodsky 
(Driesman) and Edward Overstein and Frederick Blcok 
(Cohen). I agreed to memorialize in writing the 
discovery items and particulars to which the government 
consented. This letter constitutes that memorialization. 

brady Material. 


The government agreed to furnish any Brady material 
a^ trial and represented that at present it was aware of 
none. 

Statements of Defendants 


The government agreed to furnish to each defendant, 
at a time to be mutually arranged, that defendant’s own 
statements to the government including grand jury 
testimony and notes of interviews, if any. 

Tapes and Wiretaps 


The government represented that to its knowledge 
there were no tapes or wiretaps involved in this case. 

The government stated that it would check on certain 
investigations relating to J.D.L. activities to ascertain 
of the existence of wiretaps of Deutsch conversations. 
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Scientific Reports 


scienli?!? 0 ^ 1 "®^ ff^ r ? sentcd that it had conducted no 
scientific tests in its investigation and, hence, had 

f e P° rt ® ^ be turned over. The government stated 
that should any such tests be conducted prior to trial 
reports of same would be made available to defense 
counsel upon receipt by the government. 


Documents 


1. The government agreed to furnish: 

(a) copies of the confirmation slips referred to 
in counts 2 through 15; 

(b) copies of the offering circular referred to 
in counts 9 and 10. 

(c) copies of the confirmations supporting overt 
acts 1, 3 and 4. 

(d) copies of the confirmations in its possession 

covering the Kelly, Andrews participation in 
the second Reg. A. offering of Richards Packinq 
common stock. ^ 


2 * ih ® government agreed to make available for 
inspection by counsel for the defendants at the United 

the f• 8 ° fflce re «>rds in its possession of 
following firms: Kelly, Andrews amd Bradley, Jaffee 
and co., the Denver Funds, and Richards Packing. 

3500 Material and Other Material relating to 
Oovernment Witnesses 


. Tb e government agreed to furnish 3500 material prior 

repSfented C th2 S ^ m h ny V witness * The government * 

represented that such material was not voluminous. 

The government agreed to furnish prior to direct 
examination, a statement of felony conSictionS of 
government witness, if any, and also a statement ofanv 

rasDeet? ndlng bet> ' e ? n the government and any witness 
respecting prosecutions of that witness. 

Particulars 


The government agreed to furnish in a formal bill 
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of Particulars the following particulars: 

1. The names of any unnamed co-conspirators known 
to the government now or in the future. 

2. With respect to each overt act, the approximate 

place. 

3. The government represented that Driesman was not 
a direct participant in the overt acts alleged, and 
agreed to pa"ticularize his involvement regarding the 
control of accounts in the manipulation and distribution 
in the second Keg. A. offering of Richards Packing. 

4. The government agreed to particularize that the 
cash payments alleged in paragraph 11(c) were not to the 
Keiss Bank. 

5. The government agreed to furnish the defendant 

Cohen with papers obtained from Cohen during the investigation. 

6. The government stated that the false statements 
and omissions referred to in counts 2 through 15 included 
those specified in counts 16. 

7. The government declined to furnish further 
particulars directed to paragraph 11 of the Indictmen. 
alleging the means by which the conspiracy was effected 
on the ground that the means paragraph itself was 
sufficiently detailed and further particulars were not 
required. 


Very truly yours, 

PAUL J. CURRAN 
United States Attorney 

By: 

JOHN M. WALKER, Jr. 
Assistant U.S. Attorney 
(212) 264-6474 

cc: Marvin Segal, Esq. 

Morton Robson, Esq. 

David Brodsky, Esq. 

Frederick Block, Ksq. 
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LETTER FROM FREDERICK H. HLOCK DATED JANUARY 23, 1974 

January 23, 1974 


Hon. Robert J. Ward 
United States Courthouse 
Foley Square 
New York, N.Y. 10007 

Re: United States v. Milton Cohen 
et al 73 Cr. 1085 


Dear Judge Ward: 

This letter refers to M^. Walker's letter to you of 
January 15, 1974 and is written on behalf of the defendant 

Cohen by the undersigned and co-counsel S. Edward 
Orenstein. 


In addition to the particulars and discovery set forth 
by Mr. Walker, we desire the following on behalf o:f our 
client, some of which, based on our informal conference with 
Mr. Walker, we believe to be non-controversial: 

1. Charts showing daily activity in Richard 
Packing Company stock from June 8, 1968 - 
March of 1969; 

2. All filings with the SEC by or on behalf of 
Richard Packing Company; 

3. The testimony on direct and cross of Stuart 
Schiffman at the trial last summer before Judge 
Motley in the Allstate Metals case; 

4. Particularization of the accounts mentioned in 
paragraph 11 (a) of the indictment which the 
defendants Deutsch and Duboff allegedly exercised 
control over, or in which they had a beneficial 
interest; 

*** Particularization of any control over or 
beneficial interest in such accounts by 
defendant Cohen; 

Particularization giving dates and amounts of 
the cash payments referred to in paragraph 11 
(C) of the indictment; 
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7. Particularization with respect to any claimed 
involvement of the defendants Cohen and/or 
Dreisman in the receipt of the payments 
referred to in 11 (c). 

May I respectfully suggest that your Honor schedule 
a conference for the purpose of resolving such of these 
requests as Mr. Walker may object to and for the further 
purpose of fixing a schedule for the furnishing of the 
Bill of Particulars and for the examination of the documents 
which the government has agreed to make available. 


Respectfully, 


Frederick H. Block 


FHB:al 


ccs Assistant U.S. Attorney 
John M. Walker Jr. 
Morton Robson , Esq. 
Marvin Segal , Esq. 

David Brosky, Esq. 





37 

BILL OF PARTICULARS 
(SAME TITLE) 

SIRS: 

The United States of America, as and for it 3 Bill 
of Particulars herein, alleges: 

1. With respect to Paragraph 11(a) in Count I of 
the Indictment, the government alleges that the defendants 
Deutsch and Duboff had a beneficial interest in the 
accounts of Harry Morginstin, Beatrice Morginstin, William 
Harris and Rose Harris. In addition, they were undisclosed 
principals of New Dimension Securities Corp. The defendant 
Cohen had control over accounts in his own name, those in 
the name of Richard Packing Company, its subsidiaries and 
affiliates, and accounts of family members and family 
corporations or trusts. The defendant Driesman did not 
have a beneficial interest in any account. 

2. Paragraph 11(f) of the Indictment alleges in 
part that “the defendants (1) caused the price of Richard 
Packing common stock to rise from approximately $5 per 
share to approximately $53 «>er share. “ The Government 
alleges that it should read “from approximately $25 per 
share to approximately $53 per share. “ 

3. with respect to the overt acts as set forth in 
Count I of the indictment, the Government allogos the 
following concerning the date and place thereof and the 
persons who were present during said overt acts: 




Overt Act No. 1 


On or about March 18# 1969 the defendant Stanley 
Duboff caused Kelly# Andrews & Bradley# Inc.# located in 
New York City# to place an order for 5000 shares of 
Richard Packing common stock. 

Overt Act No. 2 

The letter referred to was mailed to co-c^.tsplrator 
Bernard Shwldock at Kelly# Andrew & Bradley# Inc. 

Overt Act No. 3 

On March 14# 1969# co-conspirator Bernard Shwldock 
caused Kelly# Andrews & Bradley# Inc.# located In New 
York City# to purchase 1000 shares of Richard Packing 
common stock. 

Overt Act No. 4 

On March 18# 1969# the defendant Bernard Oeutsch 
caused Jaffee k Co. located In New York City# to purchase 
5000 shares of Richard Packing common stock for the 
Financial Venture Fund# located In Denver# Colorado. 

overt Act No. 5 

On March 25# 1969 co-conspirator Bernard Shwldock 
caused Kelly# Andrews k Bradley# Inc.# located In New York 
City to Issue a check to Richard Packing Company for $154,000. 






Overt Act No. 6 


Copies of the relevant letter, confirmations and 
offering circular are available for inspection and copying 

4. In addition to the defendants and unindicted 
co-conspirators named in Count One of the Indictment, the 
following are the others involved in the conspiracy 
alleged therein: 

(1) V.F. Naddeo & Co', Inc. (2) Fred Mazzeo (3) 
/tlessandrini & Co., Inc. (4) Raymond Weiss (5) New 
Dimension Securities Corp. (6) Stanley Ryback (7) Somer 
Jack Rothman (8) Jack Reiss (9) Hugh Deane 

5. Pursuant to Rule 7(a) of the Federal Rules of 
Criminal Procedure, the Government reserves the right 
to amend this Bill of Particulars at any time subject 
to such conditions as justice requires. 


Dated: New York, New York 

March 27, 1974 Yours, etc. 

PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
Attorney for the United States 
of America 


By: 

GLRALU A. F1JFFKR 
Assistant United States Attorney 
office and P.o. Address 
United States Courthouse 
Foley Square 
New York, N.Y. 10007 
Tel. (212) 264-6562 
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TO: MARVIN SIEGEL, ESQ. 

Siegel fi> dundley 

375 Park Avenue 

New York, N.Y. 10022 

Attorney for Defendant Deutsch 

MORTON S. ROBSON, ESQ. 

Zissu, Lore, Malper & Robson 
450 Park Avenue 
New York, N.Y. 10022 
Attorney for Defendant Duboff 

S. EDWARD ORENSTEIN, ESQ. 

401 Broadway 
New York, N.Y. 

Attorney for Defendant Cohen 

FREDERICK H. BLOCK, ESQ. 

Bernstein, Seawell, Kaplan & Block 
295 Madison Avenue 
New York, N.Y. 

Attorney for Defendant Cohen 

DAVID M. BRODSKY, ESQ. 

Guggenheiroer & Untermeyer 

80 Pine Street 

New York, N.Y. 10005 

Attorney for Defendant Driesman 
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AMENDED BILL OF PARTICULARS 

(SAME TITLE) 

SIRS: 

The United States of America, as and for its Amended 
Bill of Particulars herein, alleges: 

1. With respect to paragraph 11(a) of Count I of 
the Indictment, the Government alleges that the defendants 
Deutsch and Duboff in large part directed and controlled 
the trading of Richard Packing Co. common stock through 
the trading accounts of Kelly, Andrews & Bradley, Inc., 

New Dimension Securities Corp. and V. F. Naddeo & Co. 

i r 

2. In addition to the defendants and unindicted 
co-conspirators named in Count I of the Indictment and in 
paragraph 4 of the Bill of Particulars, the Government 
alleges that Jack Hurley was a member of the conspiracy 
alleged in Count I. 

3. Pursuant to Rule 7(a) of the Federal Rules of 
Procedure, the Government reserves the right 

to further amend this Amended Bill of Particulars at any 
time subject to such conditions as just'*''* requires. 

Dated: New York, New York 

April 12, 1974 Yours, etc. 

PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 

I Attorney for the United 

States of America 


v , » 
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By: 

GERALD A. FEFFEU 

Assistant United States Attorney 

Office and P.0. Address 

United States Courthouse 

Foley Square 

New York, N.Y. 10007 

Tel. (212) 264-6562 

TO: MARVIN E. SEGAL, ESQ. 

Segal & Hundley 

375 Park Avenue 

New York, N.Y. 10022 

Attorney for Defendant Deutsch 

MORTON S. ROBSON, ESU. 

Zissu, Lore, Halper & Robson 
450 Park Avenue 
New York, N.Y. 10022 
Attorney for Defendant Duboff 

S. EDWARD ORENSTEIN, ESU. 

401 Broadway 

New York, N.Y. 10013 

Attorney for Defendant Cohen 

FREDERICK H. BLOCK, ESy. 

Bernstein, Seawell, Kaplan & Block 
295 Madison A.venue 
New York, N.Y. 10017 
Attorney for Defendant Cohen 

DAVID M. BRODSKY, ISO. 

Guggenheimer & Untermeyer 

80 Pine Street 

New York, N.Y. 10005 

Attorney for Defendant Driesman 
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JUDGMENT (MILTON COHEN) 

UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 

V. 

MILTON COHEN 


No. 74 Cr. 447 


On this 16th day of July 1974 came the attorney for the 
government and the defendant appeared in person and by Frederick 
U. Block, Esq. 

It is adjudged that the defendant upon his plea of not 
< 3 u -i-^ty and a verdict of guilty by a jurg has been convicted of 
the offense of unlawfully, wilfully and knowingly combining, con* 
spiring, confederating and agreeing, together with others, to 
commit certain offenses against the United States, to wit, vio¬ 
lation of Title 15, U.S.C., Secs. 77q, 77j, 77x, Rule 256(e)(17 C.F.R. 
Sec. 230.256), 78(b) and 78(ff), and Title 18, U.S.C., Secs. 1341, 

371 and 2, as cttarged and the court having asked the defendant 
whether he has anything to say why judgment should not be pro¬ 
nounced, and no sufficient cause to the contrary being shown or 
appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged 
and convicted. 

IT IS ADJUDGED that the defendant is hereby committed 
to the custody of ths Attorney General or his authorized repre¬ 
sentative for imprisonment for a period of SIX (6) MONTHS on 
Count 1; SIX (6) MONTHS on each of counts 2, 3 and 4 which are 
to run concurrently with each other and with sentence imposed 
on count 1. Defendant continued on present bail until he posts 
bail pending appeal fixed in the amount of $25,000.00 P.K.B. 
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IT IS ORDERED that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Marsnol or otner 
qualified officer and that the copy serve as the commitment of the 

defendant. 

s/ Robert J. Ward 

United States District Judge 

s/ Raymond F. Burghardt, 

' Clerk 


[FILED wULY 16m 1974] 





JUDGMENT (BERNARD DEUTSCH) 

UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


v. 


BERNARD DE'JTSCH 


No. 74 Cr. 447 


On this 12th day of July, 1974 came the attorney for the 
government and the defendant appeared In person and by Marvin F. Seqal.Esq. 

. . a u , *1 'I ADJUDGED that the defendant upon his plea of not quilty 
and a verdict of guilty by a jury has been convicted of the offense of 
unlbwfully, wilfully and knowingly combining, conspiring, confederating 

“ lth to “™"‘ cert.ln ofienses 

the Jnited States, to wit, violation of Title 15 U S C Secs 77n 

I8 J, U 7 S 7X C RU ^ 256 M4l 0 ?7f' F ‘ R ‘ SCC - 230 * 256) - 77(b) and 78(ff) a^d Title 

the defend* t u 3 Z and 2 ’ a * char 9 ed and *be court having asked 

the defendant whether he has anything to say why judgment should not 

a; P e P a r Hng Un t: d the an Cou n ?t: Uff,C,ent t0 ^ ^ ^ 


convicted. 


IT IS ADJUDGED that the defendant Is guilty as charged and 


► u IT IS ADJUDGED that the defendant Is hereby cownltted to 
f£r Y ° c Att0rne T Genera ’ ° r h,S aut 8or I zed representative 

^ji SOnment k f °" a per,od of THREE (3) YEARS on count 1: THREF 
with s^tene T of counts 2, 3 and 4 which are to run concurrently 
with sentence Imposed on count ]. Defendant continued on present ball 

p r p n hC P ° St ! u* n £ end, u g appeal fl *« d *n the amount of $250,000.00 
r.K.u. secured by 10* cash. 

rhlc i a 'I IS or DERED that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Marshal or other 

defendant ° ff C * r a " d that the cop V serve as the commitment of the 


s/Robert J. Ward 

United States District Judge 


s/Raymond F. Burghardt 
Clerk. 
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JUDGMENT (STANLEY DUBOFF) 


UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF HEW YORK 


UNITED STATES OF AMERICA 

v. 


No. V* Cr. um 


STANLEY DUBOFF 


O.n this 16th day of July, 197 1 * came the attorney for the 
government and the defendant appeared in person and by Morton S. Robson, 
Esq. 

IT IS ADJUDGED that the defendant upon his plea of not guilty 
and a verdict of guilty by a jury has been convicted of the offense of 
unlawfully, wilfully and knowingly combining, conspiring, confederating 
and agreeing, toqether with others, to commit certain offenses aqalnst 
the United States, to wit, violation of Title 15. U.S.C., Secs. 77g, 

77J, 77x, Rule 756(e) (17 C.F.R. Sec. 230.256), 77(b) and 7&(ff). and Title 
18, U.S.C., Secs. 13l*l, 371 and 2, as charged and the court having asked 
the defendant whether he has anything to say why Judgment should not 
be pronounced, and no sufficient cause to the contrary being shown or 
appearing to the Court, 

IT IS ADJUDGED that the defendant Is guilty as charged and 

convicted. 

IT IS ADJUDGED that the defendant is hereby committed to 
the custody of the Attorney General or his authorized representative 
for imprisonment for a period of THREE (3) YEARS on count 1; THREE 
(3) YEARS on each of counts 2, 3 and 1* which are to run concurrently 
with sentence Imposed on count 1. Defendant continued on present bail 
until he posts bail pending appeal fixed In the amount of $100,000.00 
P.R.B. co-signed by his wife r secured by 103; cash. 

IT IS ORDERED that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 
defendant. 


s/ Robert J. Ward 

United States District Judge. 

s/ Raymond F. Burghardt 
Clerk 








NOTICE OF APPEAL (COHEN) 


UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA, 


-ayainst- 


illLTON COHEN, 


Defendant. 


NOTICE OF APPEAL 
74 CR 447, RJW 


SIRS : 


PLEASE TAKE NOTICE that the defendant, MILTON COHEN, 
above named, hereby appeals to the United States Court of Appeals 
for the Second Circuit from the judgment of conviction and sen¬ 
tence entered herein on the 16th day of July, 1974, wherein 
and whereby a sentence of 6 months was imposed on Count I and 
concurrent sentences of 6 months were imposed on Counts II, III 
and IV. 


Dated: New York, N.Y, 

July 25, 1574 


TO: CLERK, U.S. DISTRICT COURT 
SOUTHERN DISTRICT OF N.Y. 

* * * 

UNITED STATES ATTORNEY 
SOUTHERN DISTRICT OF N.Y. 


s/S. Edward oronstein 
S. EDWARD ORENSTEIN 
Attorney for Deft., Milton Cohen 
Office and P.o. Address 
401 Hroadway 
New York, N.Y. 10013 
Tel: (212) 925-1414 

s/Frederick H. block 
FREDERICK H. bLOCK 
Atty. for Deft., Milton Cohen 
Office and P.o. Address 
295 Madison Avenue 
New York, N.Y. 10007 
Tel: (212) 6U 5 -lib1 
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NOTICE OF APPEAL DATED JULY 19, 1974 (DEUTSCH) 


(SAME TITLE) 

Notica is hereby given that BERNARD DEUTSCH, a 
defendant herein, hereby appeals to the United States 
Court of Appeals for the Second Circuit from a verdict 
of conviction on all counts of the indictment; and from 
a sentence which was entered July 12, 1974, of 3 years 
imprisonment on each count; said term to run concurrently. 

Defendant is presently free on bail represented 
by a personal recognizance bond of $250,000., which is 
secured by cash in the amount of $25,000. 


Dated; New York, New York 

July 19, 1974 s/Bernard Deutsch 

BERNARD DEUTSCH, pro se 

163 Whitman Drive 
Brooklyn, New York 


TO; HONORABLE PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
United States Courthouse 
Foley Square 
New York, New York 


> 
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NOTICE OF APPEAL DATED JULY 16, 1974 (DUBOFF) 

(SAME TITLE) 

Notice is hereby given that Stanley Duboff, defendant 
above named, hereby appeals to the United States Court 
of Appeals for the Second Circuit from the judgment of 
sentence and conviction of the Honorable Robert J. Ward 
entered in this action on the 16th day of July, 1974. 


Dated: July 16, 1974 

New York, New York 

ZISSU LORE 1IALPER & ROBSON 
Attorneys for Defendant 
Stanley Duboff 
450 Park Avenue 
New York, N.Y. 10022 
(212) 371-3900 
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ovn brokerage firm, Jnffee & Co. 

will see during the case that the govern- 
■nent will introduce, that Hr. Deutsch and Mr. Duboff 
tried to do a lot of things to keep their interest in 
the Richard's Packing stock somewhat concealed. The 
evidence will further show that the directing of trades 
by Mr. Deutsch and Mr. Duboff through Kelly, Andrews s 
Bradley and the scurrying around by Mr. Cohen and other 
people for franchises were all designed and intended to 
give the appearance of an exciting new company patterned ’ 
along the lines of McDonald's, which was making the great 

progress and which showed a lot of activity in the stock 
market. 

In any case, the real purpose and the real goal 
in all of this was to find a large investor or a number of 
investors eager to and willing to buy large amounts of 
Richard's Packing stock at high prices And early in 1969 
Deutsch went west in search of his target, the big 
investor. He went to Denver, Colorodo, where under one 
roof he found three large mutual funds. One of them. 
Financial Venture Fund had $45,000,000 in cash or there¬ 
abouts, to invest. This fund. Financial Venture Fund, 
was managed by a man named Jack Hurley*. A man whose 
primary experience and primary background up until that 

•OUTHCNN OUTRiCT COURT "(PORTERS U.t C OURTHOUIC 
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point had been in the computer business where he had been 
working for quite a number of years for International 
Business Machines, IBM. In fact, as of early 1969, Mr. 
Hurley, the evidence will show, the man who was responsi¬ 
ble for managing the investments of Financial Venture 
Fund, had only a very limited and meager experience in the 
stock market and in the business of buying stocks for 
a mutual fund. 

Mr. Deutsch, as I under'tand, went west to 
Denver, Colorodo, the evidence will show, in 1969, and 
he impressed Mr. Hurley. The evidence will show that Mr. 
HUrley was wined and dined by Mr. Deutsch in Las Vegas, 

r \ 

given a couple of hot stock tips that panned out. And 
soon Mr. Hurley became very impressed by Mr. Bernard 
Deutsch and his firm. Wall Street brokerage firm called 
Jaffee & Co. Moreover, the evidence will show that 
Mr. Hurley bought a lot of Richard's Packing stock, not 
only for the reasons I have mentioned, but also for 
other reasons, because Mr. Cohen and Mr. Deutsch, the 
evidence will show, qave MR. Hurley and his fund. 

Financial Venture Fund, as well as the two other funds that 
I have mentioned in Denver, a lot of false and misleading 
information about Richard’s Packing Stock and the company. 

What was some of the false information that 

SOUTHERN DISTRICT COURT REPORTERS. U.t. COURTHOUtt 
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th ° CVi<, ° nCe wm «■ «ho fact that was tofu 


to Mr. Hurley's fund, Financial Venture fund and the two 


Other fund., th.t we. Richard's Pectin, company's oarninus, 
1.1 _ 


the earning of the company for the twelve -month perio. 


ending dun. of 1,70, was going to he very, very high 
indeed. Astronomical earning figures were being given out. 


This was a company, you recall when I first 


mentioned it, tnat had been earning somewhere in the neigh¬ 


borhood of twenty o.nters per share. The evidence win 


•how that Hr. Deut.ch and Hr. Cohen, directly and indirect!. 


supplied the mutual funds out in Denver. Colorado with 


information that for the twelve-month period ending 


June, 1,70 Richard's Packing stock would be earning w 


uhare and even more for its shares of stock, a company 
that had previously been earning twenty cents, the three 
mutual funds were told, would be earning ,2 and more. 


MR. BLOCK: If your Honor please, I don't like 


to interrupt, but I think we ought to approach the bench? 

THE COURT: You are not going to interrupt. 


You are not going to approach the bench, wc will proceed. 


I anticipate the government will prove everything they 


• iV th8t tHey int6nd *° <™">- *« they do not, it can 

only be to their detriment. 


You may proceed. 


lOUTMfRR OUTR.CT COURT R.RORT.R., «... COORTMOUU 

'OiM ..... Hy r . . 


) 
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MR. BLOCK: But this isn't within the issues 

in the case. 

MR. ROBSON: If your Honor please — 

THE COURT: Please. 

MR. ROBSON: I object to the comment that the 
government will prove. The proof of it will try to prove 
is the more appropriate comment. 

THE COURT: If you would like to modify my 
comment, ladies and gentlemen, the government will try 
to prove. It is up to you to determine whether the govern¬ 
ment does or will prove its case. Let's get on with it. 

MR. SCHATTEN: The evidence will show, 
ladies and gentlemen, that the company, Richard's Packing, 
never came even close to earning these figures in 1970. 

In fact, the evidence will show that the company, Richard's 
Packing Co., in 1970 earned abound fifteen cents per share 
of stock. 

The evidence will also show that for the 
period, the one year period ending June, 1971, the earning 
projections given to the three Denver fundr were even 
higher, more rosy, and the evidence will aslo show that 
Richard's Packing not only didn't earn very small amounts 
in 1971, but indeed, suffered a loss. 

This was one aspect of the false statements 
that were given tc the mutual funds. ¥>u will hear more 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
rot I't SO.iARt Nf« vnR, N.v co t 
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Richard's Packing stock In or about the spring of 1970. 

once the funds woke up to the true facts about 
what Richard's Packing was, the evidence win show, the 

bubble soon burst, and shortly thereafter the three mutual 
funds out in Denver, Colorado sold their shares, as I said 

before, they got mostly around SI or so on those shares, 
and they wound up losing S5,000,000. 

While the three mutual funds were losing 
these S5.000.000, let us look at the defendants and see 
how they fared. Mr. Deutsch and Mr. Duboff, the evidence 
win show, fared very well indeed. I mentioned before 
this 30* deal that they had worked out with Mr. Shwidock 

“ KeUy ' AndreWS * Bradle > »i* is just the beginning, 
very small peanuts, indeed, I submit the evidence will 
show. 

vou recall that I told you th.t Deutsch and 
Duboff were brokers with daffeo a Co. They had an 
arrangement with Jaffa, a Co. whereby they would make 

10% of all the brokerage commissions on transactions 
that they had brought. 

The evidence will show that the three mutual 
funds in Denver, Colorado that I have been telling you 

* lDt “ bOUt bOU9ht 311 ° f ^ Richard's Packing shares 
through this brokerage firm. da. foe a . l)omS(h 


•OUTH«„ N 0,.T*.CT COURT COuRr , 

••**•*•. I il Si 


ousr 


i «•.. 
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Bradley thirty percent deal, the substantial commissions 
they were entitled to from Jaffee & Co., through their 
interests that they tried to keep hidden and secret in New 
Dimensions Securities Company, and this public offering, 
you will see that Mr. Deutsch and Mr. Duboff fared very 
well indeed, while the three mutual funds in Denver, Colo¬ 
rado and thousands of in'"“"tors wore losing $5,000,000. 

Lot's look at Mr. Cohen and sec- what happened 
to him. You will hear testimony that he participated in 
the misrepresentation in connection with the public offerin< 
in March of 1969 and you will hear about a lot of other 
misrepresentations that he participated in throughout this 
entire period. You will see that Mr. Cohen also fared 
very well because he was able to take quite a number of 
shares of his stock in Richard's Packing, stock that he 
owned, and sell his shares at very high prices indeed. 

Now, that , in a nutshell, is what the 
government will prove at this ti al. We will prove our 
case by calling live witnesses and putting in documents. 

It is fair to tell you that there will be a large number 
of documents in this case. 

The government in order to prove its case, 
will have testimony on the witness stand witnesses who 
are participants in this scheme, this nuinipuiation and 


SOUTHERN district court reporters u s courthouse 

rr r v • • i ■»«■ • 
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testimony of other witnesses’, and there wi i 1 k 

' «na tnere will be documents 

that wia corroborate the government's case. 

lhe proof in this case will come in somewhat 
Piecemeal. However, a. I said be f ore , thl . wiu „ ot bR 

a difficult case to understand, it will be a very simple 
and easy case that you will f ind you wlu bo able tQ undcr _ 
stand quite easily. 

The charges in this case are conspiracy, 

fraud and manipulation At th*> „ , 

i nation. At the conclusion of th» trial, 

when all the evidence is in (•Ka „ 

in, the government will have the 

opportunity to address you once again and at that time 

my colleague. Hr. F.ffer, will review the evidence with 

you and ask you on behalf of the United states government 

to return a verdict of guilty as to all three of these 
defendants on trial. 

Thank you very much. 

the COURT: Thank you. Mr. Schatten. 

HR. BLOCK: If your Honor please, may we now 
have z side bar? 

the COURT: No, jou may proceed with your 
opening statement, if you wish to send the Court a note 

on some subject. I win defer the opening statement until 

you have written the note. w e will 

ve will await counsel writing 

« note to the Court, ladies and gentlemen. 


"■»«»«. e. cos... 


Ik 
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(Pause.) 

MR. ORENSTEIN: Your Honor, will this note 
be made part of the record? 

THE COURT: It you wish it to be done, it 
will be done. 

MR. ORENSTEIN: We do , your Honor. 

THE COURT: Mark the note as Court's Exhibit 
1, for identification. 

(Court's Exhibit 1, marked for identification.) 

THE COURT: Show it to the government. 

MR. SFGAL: Your Honor, I have a note here. 

THE COURT: I thought you were all writing 
one note. If you each want to write a note, you may. 

Mr. Segal's note will be Court's Exhibit 2 
for identification. 

(Court's Exhibit 2, marked.) 

THE COURT: Show that to the government as well 
May 1L have the information as well? 

MR. FEFFER: Your Honor, the information is 
being typed this morning. 

MR. BLOCK: Well, I have a draft of it, your 

Honor. 

MU. FEFFER: We have a draft, your Honor. 

(Document handed to the Court.) 

IOUTH(MN OltTNICT COUNT NENONTCNS. u $ COUNT HOUSE 


© 
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THE COURT: Relative to Court's Exhibit J 


for identification, the note submitted by Mr. Block and 


Hr. Orenstein, the application is in all respects denied. 


Relative to Mr. Segal’s note, which is 


Court’s Exhibit 2, for identification, that application 


is iii all respects denied. 


The notes shall be placed in the court record 


You may proceed. Counsel. 


Soutmcnn oirrmcv 

r. f . 


count NepoRtrns u s. courteous. 


1 
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III*. BLOCK: Hay il please the Court, the Messrs. 

U. f». Attorneys, and co-defense counsel, ladies and gentlemen 
of the jury, my name is Frederick H. Block and together with 
Mr. Orcnstcin, sitting over there in the brown suit, we are 
representing the defendant Milton Cohen, the gentleman 
sitting here ac the end of the table, with the blue tie. 

I speak here r nly for the defendant Milton Cohen 
and while you are listening to the evidence here, I would 
appreciate it if you would thin); of Milton Cohen ns a single 
individual responsible for what he himself has done and for 
what lie has knowingly authorized. 

In other words, Milton Cohen, the gentleman whom I 
represent, is a man, and the evidence will show thin, of 52 
years of age, a distinguished business man from St. Paul, 
in Minnesota, a business man for many years, never before 
involved with the law and is brought into court on these 
charges which lie flatly denies any complicity in, flatly 
denies it. 

As a matter of fact, I think as you listen to the 
evidence here you will see that this is a prosecution that 
lias been grossly misconceived by the Government and that 
never should have been brought against Milton Cohen in the 
first place. 

'i lie Court has told you in some of its earlier 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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romarks that the defendant is clothed with the presumption of 


innocence. This means, very briefly, that we do not have to 


prove our innocence in this case; the Government's burden is 


to attempt to prove guilt beyond a reasonable doubt, and I 


submit to you, ladies and gentlemen, that you are not going 


to hear anything approaching that in the course of this case. 


New, what do we have here? We have Milton Cohen 


who had been in business for many years, in the meat business, 


in St. Paul, Minnesota, lie started out early with members of 


his family, the business of Richard Packing started somewhere 


around 1961, and in 1908 the company went public. i ir.e.ainc 


tiiat is an expression that is familiar to you. 


I am going to ask you to do this as you listen to 


this case — 


TIIE COURT: I would like to ask the jury a question 


How many of you do, in fact, know what it means for a company 


to go public? Would you raise your hands? 


There are some members oi the jury who do not, Mr. 


block, anti I think it would he helpful if you would explain 


it to them. 


MR. ULOCK; Thank you very much, your honor, 


To come right down to what going public means: 


Ordinarily you have a corporation and I guess you are all 


familiar with people operating as corporations, and a little 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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candy store can be incorporated, and it is the XY 7. Stationary 
Store, Incorporated, and it is what is called a closely held 
corporation, and some nominal stock, like maybe 100 shares, 
is divided among the principals in the company, and that is a 
very small example of a corporation. 

iJow, there arc other corporations, and American 
history is Lull of them, whore the principals in the corpora¬ 
tion feel that the company has a real future and they 
authorize through their hoard of Directors the issuance of stc 
to the public, and in such circumstances they are required to 
comply with the rules affecting the sale of securities to the 
public, and those rules, I might say parenthetically, are 
very complex, and if I may just show you this bool;, there are 
some 500 pages in this book which deal with the regulations 
effecting securities and books replete with doc!sions of the 
Court construing the various provisions dealing with the 
issuance of securities. 

In any event, a company decides through its hoard 
of Directors to issue its stock to the public, they comply 
with the laws, and a certain amount of stock is then retained 
by the management and the balance of the shares are sold to 
the public and the public pays money which is initially 
received by the corporation and then, later on, the stock can 
be publicly traded, either over the counter, which if. for 


SOUTHERN DISTRICT COUNT REPORTERS, U.S. COURTHOUSE 
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MR. BLOCK: How let's talk a little bit about seme 
other aspect of the case. Status Marketing was mentioned. 
You will hear about who the top official in Status Marketing 
was, a Mr. Ward, who I don't believe in any l.i„ „ U r lodge. 
And Mr. Ward had been a top official at McDonald's. other 

words, ho wasn't pulled out of the woodwork. 

I want to say this: There have been instances of 
growth companies companies that I'm sure of if you may have 
hoard about, like, for example, Xerox today, whose stock is 
up in the stratosphere someplace, started as a little company 
up in Rochester manufacturing something called the Mealy coil 
I think the Government misconceives this case because they 
are not aware that back in l'JC9, 1970 and '71, when the 
market, when the stock market was very active, it was going 
up all the time, in contrast to its sorry state today. And 

m those days, mutual funds wore looking for companies with 
potential. 

And I submit to you that the proof will show that 
there isn't any representation that Milton Cohen ever made wi 
rcnpect to Richard Packimi Company or its pro.;,,,.,.,.. , wn „ 
faLie in any way, shape ... form. Ami that addresser. i.soll t 
the - what my adversary ‘-.aid that ho war. .join,, to prove. 

1 just have a few qcneral statements to make to 
you, and that is this: when you listen to the witnesses, and 
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i tH hooka and records. When you look at (in aul oinobi I c*, you 
can jicc the motor, the soots, the outside of it, hut there 
are some thinqa you can't see in a car and some things you 
can't see in a buninem. Y>u cannot, see what is going on 
insicio the cylinder of a car and cannot, see what is going 
on every day with each salesman of a business going out 

and trying to sell a product. 

So when you buy a car you may make a mistake 


or ru may be defrauded. The man who sells you that car 
may honestly think it is a good car, he may honestly think 
it has 50,000 more miles on it, but he could be wrong. Thejre 


are a lot of things he doesn't know, none of us know, about 
machinery. 

When you buy stock in a business, the man who 
owns that business can sell you stock honestly mistaken 
as to the value of his business or on the basis of fraud. 
And this is where it is going to be at, to a large extent, 
in this case. We are talking about stock, an ownership 
in a company called Richard's Packing. Richard's Packing 
had certain assets, made certain money, and it had hopes, 
and when people buy an interest in a business, they buy 
largely hope. 

When you open a store or any other business, 


you invent money in hope lor the future. When a mutual 
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rtoo:, wont down, they made money. m 5cre Cfl!ios t „ oy „, ay 
have Loon on,art enough and in nomn canon they may not Lave 
boon. Dot that in pretty ImmatoriaJ. What in material in 
did they lie to anybody, minropronont to anybody about the 
stock of Richard's and got somebody to buy stock so that these, 

people would bo defrauded? I toll you that the evidence win 
not establish that, not at all. 

One last word, getting away from the evidence, you 
have hoard several times that the defendants are presumed to 
bo innocent. Those are words, but they are a lot more than 
words; they are the foundation on which this whole society 
in built, it in one respect in which we am different from 
almost any other society in the world. A defendant walks 
into this court completely clothed with that presumption, 
he is innocent, for all purposes, in your mind, until such 
time as yen are absolutely convinced beyond a reasonable doubj 
and the judge will tell you what that moans, mat the ] 

Government has proved its ease. Don't assume over that ti.o | 
mere fact that these defendants arc before you Locus,, an 
At,i»i:.tnnt United :■ .ntor Alton,oy tliou.jl,i el.;.r«,o r.I.ould bo 

brought against than, that , hoy have any obligation ..vine. 

you or that there in any fire because there is some smote. 

This is not smoke; this is a charge which they are completely 
innocent of until you are satisfied beyond a reasonable doubt j 


WST.... .«... 
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(In the courtroom in the presence of the jury.) 

THE COURT: You may proceed. 

MR. FEFFER: Your Honor, the Government calls -- 
THE COURT: Wait a minute. Mr. Robson has somethj-na. 


see it. 


MR. ROBSON: Th.'.j was one item I wanted to hand up. 
THE COURT: Just give it to Miss Kruger, and I will 


(Handing) 

THE COURT: All right, Mr. Feffcr. 

MR. FEFFER: Your llono! , the Government calls as it: 
first witness, Mr. Alvin Malmon. 


THE COURT: Have you shown this to your colleagues, 


Mr. Robson? 


MR. ROBSON: Yes, your Honor, 
THE COURT: Very well. 


A L V I N 


M A L M O M , called as a witness. 


having first been duly sworn, testified as follows: 
DIRECT LXAMIf’M’ION 
BY MR. FEFFER: 

t> Mr. Malmon, what in your occupation? 

A T am an attorney at law admitted to practice in the 

State of Minnesota. And I am also a certified public 

accountant , although I do not practice accounting. 

. 

O Arc you with a firm presently in Minneapolis? 
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A I would say about 25 ye«.r«* 


Q How do you know nr. Coin 


A He is married to — was «,i ► 

Was • - ed my first cousin. 


Again I will direct your attention back to l')o7. 



Did you know what business Mr 

sine.,., nr. Cohen was engaged in at that 


time? 


A Yes, air, l did, 


was? 


v Can you toll the Court anti jury what business 


Amongst the management of his personal investments. 


1,6 alS °' MS PriMril >' on 9agcti in a partnership with his 


brother barvey B. Cohen, which manufacture!, meat patties an., 


other items for distribution to superman.ots and drive-in 


restaurants. 


i 

y in the early summer of 1007 did you have an occasion 


to meet with Hilton Coho,, in your office? 


Yes, sir. 


o "hat did he say to you and at that timo what did you 


say to him? 


' mSOU ‘ 11 1,011 r Uon ^ Pleases, on behalf of 


the defendant Stanley buboff, I object to this testimony at 


this time on the ground that it- . 

J ounu that it docs not involve the defendant 


MR. SrOALi your Honor, I make the name a,,., I cat ion. 


court: At Uli , tlmo . . . . ^ 
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defendant Cohen withdraws that objection with reference 
to the privilege, and wi 1 1 allow the U.S. Attorney to 


proceed. 


Vlir. COURT: All right. Would you then, Mr. 


Malmon, to the host of your recollection describe this 
conversation that you had with Mr. Cohen? Tell us what 
you said ami what he said, or the substance of what each 
ot you said, to the best of your recollection. 

THi: WITNESS: Mr. Cohen stated to me that he 
was interested in incorporating, making a corporation 
out of Richard's Packing Company, the moat packing 1 us less 
and having a public offering of Richard's Packing Company's 


stock. 


lie stated to me that he had from others that 


7 had some experience in this field, and tnat he wanted 
me to be the attorney for Richard's Packing Company in 
handling the legal matters that were necessary in incor¬ 
porating the corporation, and in preparing the necessary 
documents to allow the sale of Richard's Packing Company's 
stock Lo the public. 

W Pursuant to this conversation was Richard's 

Packing Company incorporated? 

A Yes, Richard's Pnhking Company was incorpoiatet 

as a Minnesota corporation, the ox«.ct date of which 1 
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t recall, but shortly thereafter. 

0 Can yOU to11 tho court and }ury who the 
directors went at that time, of that company? 

A ThC dlr,,Cto « oornoratj on as , 

”“ 11 ' "“*» cohon. Harvey ,, Coho,, - 

Who is Harvey? 

A " arVey “• C “ h< ’" is * brother of Mm , , Cohen 

orchard Stevenson, and myself, Alvin Malmon. 

° FOUOWin9 tho incorporation of chard's 
Packing did you prepare the nccesary documonfation to 
bring the company public? 

A Ves, I did. 

0 How did you do that? 

A We flled an offering circular with the 
Securities and Exchange Commission's regions, office in 

Chicago, Illinois. Purporting to sell to the public l„„, 000 
shares of nichard's Packing Company stock at „. M through 
sn underwriter in Minneapolis, a brokerage house who 
specialized in local over-the-counter offerings, by the 
name of Knglar & Sudd Company. 

0 Was that Called a ««9ulation A offering? 

Vss, air. Offerings that were $300,001} or 
loss were subject to special rules and regulations of the 
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section called Regulation A. 

0 Hr. Malmon, I am now going to direct your 
attention to some time during the late summer of 1968. 

Did you have occasion to speak about that time with Mr. 
Cohen again? 

A Yes, sir, I did. 

Q Where did this conversation take place? 

A In my office. 

{) Wh.-'t did Mr. Cohen say to you and what did you 

say to Mr. Cohen? 

MR. ROBSON: If your Honor please, I think 
possibly we could try to have some sort of understanding. 

I don't want to jump at every point, but I'd like a con¬ 
tinuing objection to any testimony from this witness with 
respect to conversation with Mr. Cohen. 

THE COURT: I assume that Mr. Segal joins in 
that objection? 

MR. SE0A1.: Yes, your Honor. 

THE COURT: This, test imony is also being 
offered and received at this time subject to connection. 

(.) Co ahead, Mr. Malmon. 

A Mr. Cohen stated to me that it was the inten¬ 

tion of the company to change its direction; that instead 
of being merely a meat packing and processing business. 
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U '“’ POare,] to ht " >'« business sense to (Jf , 

into the fast food franchislny business. stated that 

whtle the concept was not f„l ly developed, he anticipated 

that would be an operation similar to MoMonald's; not 
dissam:Inr from McDonald•«;. 

,iC * ****** thnt th ° “newt w.,s Doing developed 
by « company called Status Marie,in„. ,„e. ; , hat 

Harkettn.,, ln c., would develop the package, the u.tnehisin. 
pro.,ram, the .ego, the style of . . . . 

genera 1 idea; and when it was developed, status Marketing. 

WOUlJ h ° lP “ lth thC franchises to prospective 

franchjsees. 

I asked him whether or not Richard's Packing 
company was adequately financed for such a venture, he 
stated, as best I can recollect, that they would have to 
-ise additional capital and that he had been i„ touch 

wtth me When the decision was made as .. that would 

be done, when tho package was filled up. 

thCrff • lnV discussion at mee,i„g „ 

to how or who would raise the capi,„, .. 

^ Yos , there was. 

O What was that, Mr. Mnlmon? 

I had known for some time, although r ha,I 

never met the nonMem n m , 

9 nt. r in,.n, that a gentleman by the name of 
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i ***** 

A The language in mine. The; information wan provided 
to me by Hr. Cohen. 

q On page 7 of the name offering circular, there is 
i a section entitled "Application of Proceeds", under which 
there is a listing adding up to some $202,500. Who provided 
you with the information contained in the section entitled 
"Application of Proceeds" in the offering circular? 


8 


A Again, the arrangement and the language is mine, 

10 but the information was provided by Mr. Cohen. 

11 u On page 9 of the same offering circular there is 

12 reference to stocks openings and warrants. With respect to 

13 openings, I want to direct your attention back to September 

14 of 1968. Did you have an occasion to meet with Mr. Cohen? 

15 A Yes. 

16 0 During that time? 

17 A Yes. 

18 Q Where did this meeting take place? 

19 A In my office. 

0 Can you tell the Court and jury what Mr. Cohen said 

21 to you and what you said to him’.' 

22 A Mr. Cohen handed me a list of names and numbers of 

23 3 haros and stated to me that he wanted me to prepare 

24 resolutions of the Hoard of Directors of Richard's Packing 

25 Company authorizing the issuance of stock openings to those 
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persons in the number of sharer, listed opposite their names, 
and at the prices listed opposite their name. 

MR. SEGAL: Excuse me, your Honor. May we just 
have it taken by the Court that there is a continuing 
cbjection to any of this testimony based upon it subject to 
connection — 

THE COURT: Lot the record reflect that there is a 
continuing objection by Mr. Uoutsch and Mr. Dubnft to the 
substance of any conversations between the witness and Mr. 
Cohen. Should Mr. Deutsch join in the conversation, the same 
objection would then apply to Hr. Duboff. Should all three 
gentlemen be involved in a conversation with this witness, 
then of course there will be no objection at least on that 
ground. Is that satisfactory to you, gentlemen? 

Ml!. SEGAL: Yes, your Honor. 

Tin: COURT: Very well. 

Mr * Malmon ' can you toll the Court and jury what 
an option is, a stock option is? 

A Hell, a stock option is a right that you have that 

cannot be taken away from you, for a certain period of time 
to buy, let's nay one share of stock at a pile,* that in now 
not. You have a right in the future to buy a share of that 
stock, or ten shares or .« thousand share.-:, depending on what 
the option agreement says, l or a price Ural i •: now determiner] 
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tho price that in stated in the- >L)ti«.n document. 

y After you wore provided with this lint, what, if 

any tiding, did you say to Hr. Cohen? 

A I asked Mr. Cohen, an a director nyaclf, what 
services, what was the consideration for the granting of those 

stock options to there parties. 

y What did he say to you? 

HH. SLGAL: Your Honor, I am going to object to 
this testimony. Wo feel that it might be important enough to 

come up to the side bar on this. 

Tlir COURT: Ml right. 


ft. 

9 > 
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(At the tii.de bar.) 

MR. SL’GAL: Your Honor, as a result of at 
least sone of the information which is available to us, 
it is my belief that this witness is going to testify that 
Mr. Cohen said to him that these options were being 
given for past services and future services, including 
services connected with the sale of the 10,000 shares 
which is the subject at least in part of this indictment. 
That goes to the subject of the indictment, and it goes to 
the potential proof that the government need adduce in 
labeling Mr. Dautsch and Mr. Duboff as underwriters he-e, 
who have recieved undisclosed compensation. 

Because it does strike really to an ultimate 
question of fact here, this is an admission or a statement 
that was made by Mr. Cohen. The introduction of this 
statement may very well so prejudice the rights of these 

defendants, Deutsch and Duboff, as to be the subject for 
a mistrial. 

I don't want a mistrial, but if I have antici¬ 
pated incorrectly, I don't think I have, I am delighted to 
have the government advise mo otherwise. »ut if that is 
the case, and if that does come in, I will bo f reed to 
move for a mistrial, and we have all kinds of Hruton prob¬ 
lems which will rise perhaps out of this kind of testimon y. 
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MR. FEFFER: First of all, your Honor, Mr, 


Segal i ;• not entirely correct. The statement from this 


witness is going to be that these options were issued 


lor services in the past and services in the future, in 


general. That's number one 


Number two, the reason why we are intreducing 


these option.*;, the aspect of this option in because two 


people, Harry Morqanstin and William Harris, got 10,000 


shares of *;took in option form ol a price of 6, which is 


a very, very favorable option. 


Our contention and v/e will prove at this trial 


that Morcjanstin and Harris are nominees for Mr. Deutsch 


and Mr. nuboff respectfully and that is one of the reasons 


why this is a vital piece of evidence to us, to show that 


they, from the very outset, were* benefitting by the 


activity in the Richard's Kicking stock and being amply 


rewarded by Mr. Cohen for it. 


THE COURT; You put your objection on the 


record. 1 have heard from the government, and obviously 


wo are moving now into what is a sensitive area ol the 


case, to you. 1 would think th.it if the government does 


not establish a conspiracy, you would have a very good shot 


at a mistrial at tno end of the government's case because 


I am n>i lain ih.it. there will be ntlioi inateil.il which will 
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be coming in which will be of an equally powerful nature. 

I can visualize your fear; at the same time I'm sure the 
government wishes to proceed, knows cho risks they are 
taking — 

MR. FKFFER: Sure. ‘ 

TIL COURT; In the event they do not prove 
the conspiracy, and under the circumstances, making them 
very well aware of what their rir.k is, and noting that you 
have protected the record by a timely objection, L am 
going to overrule the objection. 1 think it. is clear in 
the record and I will say it at the side bar but if you 
want me to say it in front of the jury, this is being 
received against your client, Mr. Segal, and yourself, 

Mr. Robson, subject to connection. 

That objection, of course, has been made and 
is preserved. I recognize you feel that it is getting 
close to very, very serious matters, and under the circur- 
stances I would suggest that I will overrule your objec¬ 
tion and note for t v 5 record that it is admitted subject 
to connection. 

If you want mo to tell the jury specifically 
again, I will do so. But I will leave that to both of 
you gentlemen, and we will proceed. 

MR. ROBSON; I just want to note that I join 
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in the objection. 

TFIF. COURT: I assumed that you did, and the 
same ruling of course applies t.o Mr. Duboff and Mr. Robson. 

MR. FLl'FKK: 1 fail to nee any type oL liruton 

problem. 

TMF COURT: Let's get to the liruton problem 
at some further stage. That probably Mr. Segal sees down 
the road. 

MR. SI1GAL: My objection stands. I don't have 
anything more to contribute to the record than that. 

(End of side bar.) 

THE COURT: Ladies and gentlemen, the response 
to the question which you wil . be hearing is offered 
against all three of the defendant. It is being received 
at this time relative to the defendants Deutsch and 
Duboff subject to connection. 

Q Mr. Malmon, after you received this literature 

v/hat. if anything did you say to Mr. Cohen? 

A T asked Mr. Cohen what, wars the consideration 

foi the granting of the options to those poisons on I lie? 

1 i a L. 

0 What did he say to you? 

A lie said that t hone options were granted for 

sei vice;; rendered to the corporation and to be rendered 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N Y. CO T-4SS0 




eJ v 


129 

f uilmon-di rect 


to the corporation, o, a financial nature an, in conncc . 

n with the establishment of the company's franchise 
restaurant program by these people. 

WnS th ° rC nny conv °rsation relative to the 
prices of the option? 

'■ns. t asked him why some of the options 

were at 15 and some other ontionc . 

cr options were at 5 or 6, or 

whatever the price war,. 

What did he say to you? 

He said to me that is because of the nature 

ol' the services rendered iu,« 

enciered. ihe services rendered by those 

people cX t d lcSS^T* nr i /-•« 

f ice wore more valuable services to 


the company 


«r. Malmor., I want to show you what has been 


marked as Government•s Kxhibit 6 for identification, 
and I ask you to look at it and Identity it. 

A Yes, sir. 

0 Can you identify that, Mr. Malmon? 

A Yes, I can. 


bxhil.it f. i=;. 


‘■inane tel) the Court end jury what Government 


A ** l * minUt ™ of meotin, of the 

hoard of directors of Richard's Packing Company author**,, 

the issuance of certain stock options in accordance with 
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Mr. Cohen's instructions to me, and our conversation 
with respect to the same. 

MR. FEFFEH: The qovornment offers Exhibit 6 
for identification. 

MR. BLOCK: No objection. 

MR. SKOAL: May wo have a brief voir dire, 

ycur Honor? 
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THE COUIIT’ i _ j • 

los and gentlemen, i t hinir • 

1= «* first »voi r dlre „ we ' thlnk thl = 

>r d, r«et examination is fl „. , 

have soon on tel “ “ « you 

television, , sure , 

examination. n 


However, when exhibit 

11,1 ts offered i n 

evidence, before a fin,, , 

innj determination i ... , , 

th «y going to go lnf ‘ whothp ' 

~ a vo ryb ;:r v - *■ 

callod a voir dire 0Kaminati0n - *•»* - -»t is 

examination, that is th 
-t^ for , Mitw ' examination 

ladiCS - gentlemen, you „ in see _ "" 

for any of the „„„ ^ a "° ther oou "«il 

tion. an,! it m ^ ^ ^ - -rnina- 

J *’ Cus tomnri ,y fj i v „ n . 

— . • W, ' S ° - 

.1.1.. „i U wlion the other 

p Urin<J ,:hc eourse Of rtiroct 

° r a Croas examination. x "'»mnt,on 

Y ou may proceed. 

V °"‘ »I 111: EXAMINATION 
nv NN. Sl;GAJ,: 

° Mr ‘ M-’lxon. I take it thw 

1C th at you wore 

J'reso,il at t|„, time that t |,i- I 

.„ f , M| .. r t " " ,Wt ‘ n " 0f th ‘' 

rl " r ” " f . wan 
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A sir, there was never any special meeting. 

0 Can you tell us who it war. how composed these 
minutes? 

A 1 did, sir. 

° Did you compose those minutes as a result of 

any notes you took? 

A No, sir. 

0 Did you compose those minutes, then, as a 

result of any meeting that was actually held? 

A Mo, sir, there never was any meeting of the 
hoard of directors with respect to this. 

MR. SEGAL: 1 object to this document going 
in. There lias certainly been no foundation for it. 

THE COURT: Mr. Malmon, this purports to 
reflect something which occurred on September 10, 1968. 

On that date were you a director of Richard's Packing 
Company? 

THE,WITNESS: Yes, sir, I was. 

THE COURT: Am I correct that you indicated 
in response to one of counsel's questions that it war. you 
who prepared this particular document? 

THE WITNESS: That's right, your Honor, 

correct. 

TH C ’ COURT: The objection is overruled. The 
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document will be received. 

However, it win be received aubject t<) 

connection relative to *•»,„ m 

t0 the Mes8ra ' Heutsch end ouhoff. 

(Government's Exhibit 6 for identification. 
received in evidence.) 

direct examination resumed 

by MR. FKFFER: 

o Mr. Maimon, were the options referred to in 
the board of directors resolutions issued? 

A *es, sir. 

° 1 “ in make bri ° f refe -nce to two of the names 

that appear on the resolution: Harry Horganstin, number 

° f SahreS ’ 5 '° 00 ' " tiM PriC °' «• Monoath that, William 
arris, ->,00(1 shares, same option price, $6. 

MH. SEGA.,: y„ur Honor, T would request that 

this entire document bo re-.u 

no rend, rather than that. Either 

that, or the document speaks for itself. 

MH. FEFFER: I make reference to the two names 

question, your Honor. ! have no objection to reading 
the entire thing. 

T " K CO,,RT! ’ •■'"'.west When you, turn 

comes — 

r -" rr V' V’»r Honor, , withdraw 
thU - 1 f " OU,,ht -- -rely rending those two. 


15 

Harri 

16 


17 

this < 

18 

that. 

19 


20 

for a 
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^ Do you know what services Mr. Morgans tin 
and Mr. Harris provided for Richard's Packing Company? 

A No, sir. I have never heard those names 
before or since. 

0 Dicl y° u receive a letter approximately a year 
* ater in connection with the options that were granted 
at that time? 

A Yes. 

Q I show you what has boon marked Government's 

Exhibit 7 for identification (handing). 

A Yes, I recognize this. 

I HE COURT: Do wo have a copy of the informa¬ 
tion yet? 

MR. SCHATTEN: Yes, your Honor, we do. 

MR. FEFFER: May I pass Government's Exhibit 
(> to the jury? 

1 HE COURT: It is in evidence. You may. 

MR. BLOCK: If your Honor please, if Ehxibit 6 
for identification is being offered — or 7 -- 

THE COURT: I think he asked to pass (> to the 
jury anil J imagine we are coining up with an offei very soon 
on 7. 

MU. BLOCK: If then* i » such an offer, then 
there is no objection on the part ol Mr. Cohen. 
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hr. BLOCK: NO objection by defendant Cohen, 
o Let me ask you one question with respect 

to the two letters that are attached to the fetter to you. 
which is the first letter. 

There is some handwriting on those letters. 

Is that your handwriting? 

A Yes. The handwriting is mine. 

° Exce Pt for the signature, that is? 

A That ' S ri9ht - the handwriting on the carbon 
is mine 


tion? 


the court: That appears to be some calcula- 


THE WITNESS: Y es . 

the COURT: That's yours? 

THE WITNESS: That's correct. 

the COURT: I understand there is no objection 
from Hr. Block on behalf of Mr. Cohen. „ r . Segal and 


Mr. Robson? 


HR. SECAL: Your Honor, voir dire, please? 
the COURT: Of course. 


VOIR DIRE EXAMINATION 
BY MR, SEGAL: 


you? 


° Hr. Halmon, you have Exhibit 8 in front of 


No, I don 1 1. 
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Q I hand you Exhibit 8 for identification 
and call your attention to the last two letters in that 


exhibit. 


Yes, sir. 


Q Did you write these letters? 

A No, I did not. 

Q That is, you wrote neither the last document 
in this set, in Exhibit 8, nor the next to the last docu¬ 


ment? 


A I did not write them, that’s correct. 

0 Did you draft those for anybody's signature? 

A No, sir, I did not. 

MR. SEGAL: Your Honor, I wculd object to 
this witness introducing this document. It would appear 
there is no foundation made. They were neither drafted 
by or shown to either Mr. Deutsch or Mr. Duboff, and I 
would indicate that this witness doesn't even enjoy a 
status except as a witness which would make his receipt 
of such a document admissible through him. 

I would object on that basis. 

MR. FEFFER: I have one question that might 
clarify it, your Honor. 

BY MR. FEFFER: 

Q Are you able to identify the signature of 
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the COURT: The document is received without obTec- 
tion as to Mr. Cohen and. for the I win sustain the 

objection of counsel. They may want to rethink the natter 
because it nay he necessary for you to bring another witness. 

FEFFER: 1 mi ^ ht be a ble to develop that, your 

Honor, if i can. 

the COURT: At the moment, I am sustaining the other 
Objection and it doesn't have to do with the subject of 
connection. I think you know what it is and lf „ 

a i- iu, ana if you want to 
develop something further, you may do so. 

MR. PEPPER. Would you like no to withhold the 
offer, your Honor? 

THE COURT: I would suggest if counsel uis, to 
continue their objection, you should withhold your offer. If 
you have someone from the addressee who is available to you 

and you want to make an offer at the side bar, counsel 
v/i3h to hear you on that. 

ilH. FKFFER: Yes, your Honor. 

(At the side bar.) 

MR. FEPFER: Your Honor, I can call someone from 
Northwestern State Hank to come on the stand and testify they 
received this letter. If counsel „ an ts no to (io t ., at , , _ 

do it. In the hope of shortening this trial, I hope we can 
reach agreement. 
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liR. SEGAL: I certainly think I have a valid 


objection on it, your Honor -- 

T1IL COURT: You hoard my ruling, up to now, and I 
sustained you. 

MR. SEGAL: This is being introduced for the truth 
of the matter asserted to and I think where we have perhaps 
double-barreled objections I am concerned about conceding 
anything where this is going to be in evidence against my man 
and it is certainly part of the gravamen of the charges here 
that this is part of the compensation. 

MR. FEFFER: It is being offered as an admission 
of a defendant, your Honor, Milton Cohen. 

THE COURT: I recognize that, and it is received 
against Mr. Cohen. Mr. Block quite properly has not objected. 

I think at this stage if the other defendant's counsel persists 
in their objection, I must continue to sustain the objection. 

Mow, I called you to the side Lar because I have 
learned through my experience, anyway, that if I have to 
press the Government they will certainly produce somebody 
from a Minnesota bank and the document takes on even more 
significance than it would if it kind of drifted in at 
this point. I sustained your objection. It is well taken. 

It is just a question of whether you wish to persist in it 
and that, of course, is up to you and to Mr. Robson. 
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! „ 

' ' "° n ° r - me *** —‘ this situation further 

THE C0UET! ln vou are , oin , along „ ith 

II his objection at this point? 

HR - R0DS0N: *•». your Honor. 

T, ‘ C C ° URT: SOra ° tlmes 1 can build up the significant 
Of a document even more by having a f ollow ^ ^ 

II just for that purpose. 

SL’GAL • T h a „n 

* 1 haVG / your Honor. 

TI ' E “ both have. I do not want you to 
[ conceuo your case. I ha ve sustained you and that is the 
state of the record at the moment. 

(In open court.) 

MR* FEFFER: Your Honor, I will wi , h , 

' J. win withdraw the offer 

of this document until some future time. 

the COURT: Very well. 

By MR. FEFFER: 

Q Mr. b '.men, T direct your »*.*«„*.* 

Y Ur att cntion to sometime i n 

*■“ " *•••■~............. 

•• •“ >• .......... 

with Mr. Doutsch and Mr. Cohen? 

A Hy re «>Ue=tion is yes, I did. | 

o Where did that take place? 
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A In my office, again. 

Q Who was present in your office? 

A Hr. v.ohen, Mr. Deutsch was on the long distance 
telephone. 

Q To who? 

A Mr. Deutsch. 

Q Will you tell the Court and jury what Mr. Deutsch 
said to you during the course of this conversation? 

MR. ROBSON: Could wo have the time fixed, your 
Honor? All I know it was sometime after April — 

MR. FEFFER: No, in April. 

THE COURT: Perhaps if the witness can specify the 
date with greater exactitude, it would be helpful. Do you 
recall the exact date or the approximate date of this 
telephone conversation, three ways, as you have indicated, witjh 
Mr. Deutsch, Mr. Cohen and yourself? 

THE WI'iWESS: Your Honor, there is correspondence 
in my file that I think would give mo that exact data, but 
at the moment, 1969 is an awful long time ago and I cannot 
remember the exact date. I think it wan sometime after the 
middle of April, April 15th or l'Jth, or somewhere along 
that time. I don't recall the exact date. 

THE COURT: You think it was in the middle of the 
month of ApriJ ? 
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TIIE WITNESS- Voc t«. 

VOL. It „ aa April l'JG'i hut r don't 

taow the exact date without reference to my f ilos . 

0 Could you tell the Court and jury what Mr. Do utsch 
said to you during this conversation? 

A he said that the count of stock - ho said this, 
that it would he to the best interests of the shareholders 
Of Richard's Packing Company and to the company that there 
would he more stock outstanding in the float and. therefor- 
Ac suggested that it might he a good idea for Richard's 
Peking Company to have a stock dividend, a stock dividend 
-ing a distribution of additional shares of stock based upon 
'h 6 nUnbCr ° £ Shares c "at each person already owns. 

o I show you Government's exhibit 10 for identificaticj 
nd ask you to look at it and to identify it. if you 

A These are minutes a , 

of a special meeting of the 

oard of Directors of Richard's Packina Com 

lacking Company, purported to 

take place on April 19 lQr.o 

1 1565 ' wherein the hoard authorised 

two successive 25 percent stock dividends. 

o upon Whose direction did yon prepare these minutes? 

A Mr. Cohen. 

'"<• FKFPEP: your honor, the Government offers ,0 

for identification. 

HR. BJ.OCK: HO objection on the part of the 
defendant Cohen. 
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projections, annual reports, number of franchises, where an 
I going to get this information? 

MR. FEFFER: The annual reports are legitimate, but 
it is the representations that were being made before they 
issued that report and told the truth that is the very 
essence of the charge here, that representations were made 
to induce people to buy Richard's Packing stock and there 
were false earnings projections, misrepresentations as to 
the franchising of restaurants. They claimed to have 2]0 

licensees signed up and this annual report for 19G‘J says they 
had five or six. 

MR. ROBSON: There is not one word of reference to 
that in this indictment. 

MR. FEFFER: I said those were among the misrepre¬ 
sentations made to induce people to buy stock as contained in 
the indictment. 

ni:. ROBSON: But the essence is not referred to in 
the inuictment and now we are given misrepresentations that 
are not the essence in the indictment, but he wants to jut 

tuis m for the first time today, and I don't know yet what 
the misrepresentations arc. 

MR. BLOCK: Your Honor, I think the time has come 
for the break and perhaps we could go into the robing room 
on this. I think this is crucial in this case. 
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has loft the courtroom. 

HR. FEFFER: In response to one thing said at the 
side bar, your Honor, that we refused to reveal particulars 
and allow discovery for proper preparation: I might say 
within the documentation we provided and within the lists, 
within the documents that were to be introduced in evidence 
at this trial, were included various press releases which 
contained therein information referring to 210 franchises, 

100 franchises. Dune Buggies, all types of things, which 
clearly showed to defense counsel exactly where we were going 
to go in terms of the very exhibits we intended to offer 
at trial. I don't think it is fair to say this is all a 
great, grand surprise, because the very documents themselves 

* j 

contain the essence of what we are trying to show here. 

'THE COURT: Let* me work backward for a moment, if I 
can. I have some difficulty, in view of what the witness 
just indicated to me, relating to the admissibility of the 
1970 and 1971 annual reports. I have looked over the infor¬ 
mation and it alleges a conspiracy which, as I read it, 
reading paragraph 6 of count 1, "from on or about July 19GS 
to on or about July 1970, in the Southern District of Hew 
York," certain things occurred. booking for a final date in 
both the conspiracy count and the substantive counts, I fail 
to note any date which was more accent in point of time than 

SOUTHERN DISTRICT COURT REPORTERS. U.l. COURTHOUSE 
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meetings? 

MR. DLOCK: I object to that, if your Honor please. 

THE COURT: Let's find what the answer is, first, 
with a yes or no, and then I will think through your 
objection. 

A Yes, I had conversations with Mr. Cohen. 

THE COURT: Before we get to the next, since wc 
now know there is a yes answer, do you wish to be hoard? 

MR. BLOCK: Yes. 

(At the side bar.) 

MR. BLOCK: I raise the question of what is the 
possible relevance of the failure to hold stockholder's 
meetings? There is no charge in the indictment with respect 
to that. Where does that tie into anything involved in this 
case? 

THE COURT: Well, to a certain extent, I suppose, 
for better or for worse, Mr. Segal opened the door when he 
talked about directors' meetings. You and I know -- 

I 


MR. SEGAL: No, your Honor, I was not talking about 
directors; meetings at Richard's Packing, but directors' 
meetings of the funds. 

THE COURT: No, no. I recall questions, and maybe 
I am in error on this, being asked on a voir dire by Mr. 

Segal -- 
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only since the incorporation of Richard Packing Company in 
1967. 

Q And have you acted in any other matters for him 
prior to that time? 

A No, sir, I had not. 

Q You had innumerable conversations with Mr. Cohen 

from 1967 on for several years, is.*'t that correct? 

A I would say that's correct. 

0 And you came to know him very well as a result 
of this association, isn't that correct? 

A I would say I know him very well from that 
association and prior to that, from personal knowledge. 

Q On a personal basis? 

A That's right. 

Q Would it be fair to say that Mr. Cohen was a verv 
hard-working man? 

A One of the hardest working men I ever knew. 

0 Would it be fair to say that Mr. Cohen is a 
very sincere individual? 

MR. FEFFER: Objection, your Honor. 

THE COURT: Sustained. 

Q Is Mr. Cohen favorably regarded in St. Paul at 
the present time? 

MR. FFFFER: Objection, your Honor. 

•OUTMERN DISTRICT COURT REPORTERS. U S COURTHOUSE 
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THE COURT: Yes, sustained as to form. 

Q Do you know Mr. Cohen's reputation in St. Paul? 

MR. FEFFER: Objection, your Honor. 

THE COURT: If it's beyond the scope of the 
direct, is that it? 

MR. TEFFER: Yes, your Honor. 

THE COURT: I will overrule it. 

A Yes, I do. 

Q Would it be fair to say that Mr. Cohen's reputation 
in St. Paul as a business man is beyond reproach? 

A I would say generally that is correct. 

Q How old are you, sir? 

A I am forty-four years old. 

Q Do you know how old Mr. Cohen is? 

A I think he is about fifty. I don't know exactly, 

but I would say about fifty. 

0 Mr. Malmon, in connection with this case you 
have conferred on a number of cases, have you not, with 
agents or people connected with the Securities and Exchange 
Commission and with the United States Attorney's office? 

A That is correct. 

0 Anc< you have discussed this case with them on 
those occasions, isn't that correct? 

A Yes, sir. 
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Q And that was in preparation for testimony here 
today, is that correct? 

A I would say generally speaking that's correct. 

Q As a matter of fact, you were called and testified 
before the grand jury in this case, isn't that correct? 

A That is correct, sir. 

THE COURT: Let me stop there just a moment, Mr. 
Block. I think it would be appropriate at this point for 
me to instruct the jury generally on the role of the qrand 
jury. I don't like to interrupt your inquiry -- 

MR. BLOCK: I appreciate it. I was qoing to ask 
your Honor to do that. 

THE COURT: I thought you might, and therefore 
I will do it now. 

You heard at this point in the testimony the first 
mention of the grand jury. A grand jury is made up of 
twenty-three citizens who investigate possible violations 
of law. The grand jury conducts its inquiries under the 
legal guidance of the United States Attorney, specifically 
represented in normal course by an Assistant United States 
Attorney. 

The grand jury has subpoena powers, it hears 
witnesses, it examines exhibits. However, defendants are 
not represented by counsel before the grand jury, so that 
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these witnesses who appear are not cross-examined by defjnse 
counsel as they are here in Court; nor do defense counsel 
have the opportunity to examine, as you have seen them 
examine here, and to review exhibits. 

In any event, after hearing the stories presented 
by the witnesses and examining those exhibits which the 
United States Attorney presents, if the grand jury believes 
that there is what is called a prima facie case, they believe 
that there is reason to go forward, they vote to file a 
charge. That charge has been referred to on occasion, 
perhaps here, and you have heard it elsewhere, as an 
indictment. 

An indictment is a formal document which the 
Government uses to commence its charge against the defendants 
and upon which it brings its case into Court. The 
indictment, as with the information which we are working 
with here, serves no other trial purpose whatsoever. It 
serves only to inform a defendant of the crime with which 
he is charged. The indictment, if it is returned by a 
grand jury, or the information, if it's filed bv the 
United States Attorney, is not evidence against the 
accused, and affords no inference of guilt. 

As I told you earlier, there is a presumption 
of innocence which rests with all defendants, and the 
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yesterday with fir. Cohen, didn't you tell Mr. Cohen, 
explain the law of Minnesota to him in the same way, 
substantially, as you just told it to us? 

A Absolutely. 

q You didn't formally demand a stockholders meet inn? 

A No, sir. 

0 So that there was nothinq illeqal or improper or 
underhanded or chicanery or skulduqqory in any way, shape 
or form, about not holding a stockholders meetinq; right? 

MR. FEFFER: Objection, your Honor. 

THE COURT: Sustained as to form. 

Q Nothing wrong with not holding a stockholders 

meeting? 

MR. FEFFER: Objection. Asked and answered. 

THE COURT: Since it has been, I think we will 
move it along by letting him answer again. I think it 
has been covered. 

A There is nothing legally wrong with it. 

0 Speaking about legally wrong, on the basis of 
your close association with Mr.Cohen, isn't it true that 
Mr. Cohen was always asking you whether some course of 
action for Richard Packing Company or its subsidiaries 
was legally okay? 

A Yes, he was. 
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Company. 

0 And the minutes that are in there and, at least, 
you prepared them? 

A Yes, it would appear that up to the very last 
minutes, at least of those that are -- yes, it would 
appear T prepared all the minutes that are in this book. 

Q In connection with the reference to the minutes 
of the meeting of the board of directors on \ugust 19, 

1967, are those minutes in there and do they indicate 
there was a form of option agreement adopted at that time? 

A There is a resolution with respect to the 

adoption of an option agreement -- 

Q That is all I wanted to know. 

A Yes. 

0 All right. That clears up that point on this 
letter. 

Now, let me ask you a couple of nucstions. 

Didn't the options that were granted at the directors 
meeting, the minutes of Exhibit 6 -- they involved the right 
to buy restricted shares, isn't that correct? 

A That is correct. 

Q And doesn't that relate to what we discussed 
earlier in connection with Exhibit A — do you have it there, 
on your left -- 

SOUTHERN OtSTRICT COURT REPORTERS. U S COURTHOUSE 
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A Yes. 

0 And that relates, does it not, to a passage in 
the original offering circular, Exhibit A, the one when 
the company went public, where it says, under "Stock 
Options and Warrants," and I will read, in part — 

MR. DLOCK: Any problem? 

MR. PUFFER: I am wondering if this question is 
based on the document that is not in evidence yet. If 
it is, I think it should be offered in evidence. 

THE COURT: Let's hear the full question. Perhaps 
you can beqin again, Mr. Block, if you would. 

MR. BLOCK: I lost my train of though^ 

THE COURT: Mr. Reporter, please read the last 
question up to the point where it was interrupted. 

(Record read.) 

0 "The Company has reserved 75,000 shares of 
cor.anon stock for issuance pursuant to a plan adopted by 
the board of directors to grant stock options to key 
employees of the company and warrants to the underwriter 
and attorneys for the Company. No employee stock options 
have been issued to date. The options, when granted, have 
been designed to qualify as qualified stock options under 
the Internal Revenue Code." 

In other words, these options were based on what 
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was contemplated under this passage from the first Peg n 
offerinq circular; is that correct? 

A They are options that wore issued in accordance 
with the reservation of 75,000 shares as sot forth in 
the original offering circular, that is correct. 
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Q Right. And those shares, as we have said, are 
restricted shares which were substantially less in value 
than the publicly traded shares, right? 

MR. FEPFEP Objection, your Honor. 

THE COURT: Sustained. 

MR. BLOCK: That is what he testified. 

Q Didn't you testify to that, sir? 

THE COURT: Please, put another question to the 
witness in proper form. 

0 Didn't you testify earlier, sir, that restricted 
shares were substantially less than registered shares? 

A Yes. 

Q Would it be fair to say that these options were 

\ 

substantially worthless? ' 

THE COURT: When? 

Q As of the time they wore qiven. 

A I would say the options at $15 were substantially 
owrthless, in my opinion. The options at $6 had some value. 
0 Well, how much value? 

MR. FEFFER: Your Honor -- 
A Mot a lot. 

Q What? 

THE COURT: Not a lot. He's answered the question. 
MR. FEFFER: Your IlOnor, I didn't hear the timing. 
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Q Almost six years ago; right? 

the COURT: Let's make it five and a half. Mow 

is that? 

A That's correct. 

° Mr> ' ,aln,on - were asked these questions about 
that eon, nation thatyou say you had with Mr. Cohen when 

you testified before the grand iury, and the date was 
June 8, 1973, and I am going to read you certain euestions 
and answers, and may 1 ask you. when you went before the 
grand jury, were you sworn to tell the truth there? 

A Yes, sir, i was. 

0 And when you were before the grand jury, you 
attempted to tell the truth, did you not, to the best 
of your recollection at that time: is that correct? 

MR * FEFFER: Objection, your Honor. 

THE COURT: Overruled. 

Yes, I did. 

I am reading now from Page RSK 6 of 3503: 

"° Dld Mr ‘ Cohen VdU that these, all of the 

individuals named, had rendered services for the conpanv 
and therefore were receivi , options in return? 

"A Yes. 

"0 Did he specify what services had been performed 
by each individual? 


A 

O 
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Q That is the gentelman who had been sitting 
in the front row there? 

A Yes, he is an SEC lawyer. 

Q Yes, I think he's been identified. Did Mr. 

Walker talk to you at all about the Status Marketing agree¬ 
ment; in other words, the document we talked about that 
accompanied the 1A; or don't you remember? 

A I think we may have picked it out a3 being 
one of the items that he wished to have a photocopy made 
of, but we didn't go oveit and discuss it in any — 

0 Did he ask ; you about the facts, any facts 
leading up to the Status Marketing agreement, the back¬ 
ground or what happened? 

A I think he may have asked me what Status 
Marketing's role was in Richard Packing Company's activi¬ 
ties . 


0 I see. As a result. Did you tell Mr. Walker 
that you had not seen the agreement between Richard Pack¬ 
ing and Status Marketing? 

A (No response.) 

Q Yes or no, sir. 


A I think that I said that I had no hand in 
preparing it. That's what I said. 

0 I wui'ld like to show you 3510 for identificatioln 
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and ask you to look at what has been marked here in 
pencil, and see if that refreshes your recollection as to 
what you told Mr. Walker about having seen the Status 
Marketing agreement. 

MR. FEFFER: Your Honor, at this point I would 
ask that a representation be made as to where that 3510 
came from. 

MR. BLOCK: Oh, nonsense. That is improper. 

THE COURT: Let me suggest this: 

Ladies and gentlemen of the jury, the govern¬ 
ment is obligated under Federal law to turn over to defense^ 
counsel a variety of materials; that is a requirement. 

It includes prior grand jury testimony of 
a witness and notes. Y)u can draw your own conclusions 
from there, lut this is part of your system of justice, 
and our system of due process of law. You may proceed, 

Mr. Block. 

MR. BLOCK: Would you read the question 
back, Mr. Reporter -- 

THE COURT: Does that document refresh your 
recollection at all relative to a conversation you had 
with Mr. Walker concerning this Status Marketing agree¬ 
ment? 

THE WITNESS: Yes. 
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Yes, that's correct. 

That's what it means by "at the market"? 


Yes. 


q No specified price? 

A It is an unknown price. 

0 By the way, there was no underwriter in 

connection with Richard Packing Company's second Reg A? 


There was no underwriter, with no underwriting 


agreement. 


Q And there is a column, and this is on the cover 

page, "Maximum dealer concession per share, $1," right? 

A Correct. 

Q This is on the per share basis: 


The proceeds to the market per share was net 


at market? 


A That's correct. 

Q Then on the basis of the total, the offering 
price to the public was $300,000? 

A Maximum. 

Q Maximum? 

A Maximum. 

Q And that was pursuant to the regulations of 

the SEC, isn't that correct? 

A That's correct. 
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And you told us before that the 5290,000 was a 
maximum, and the expenses of the company, did they involve 

legal expenses and printing expenses and that kind of 
thing? 

A Yes, that kind of expense. 

0 And then on Page 9, is it not correct that the 
stock options that we have been talking about pursuant to 
Exhibit 6, that resolution, were — the stock option situatioj. 
was summarized on Page 9 of the offering circular? 

A That is correct. 

0 And this was something that you prepared? 

Yes, I prepared it from the information which I 
had at my disposal, the stock option agreements, the minute 
book, and I keep a stock option summary. 

Q Right. 

A That's correct. 

O And you felt that this was a sufficient — you 
felt that this was a sufficient disclosure of the facts 

as you knew them from the records of the company; is that 
correct? 

A Yes, sir. 

And then we have on Page 10, which is the last 
page except for the balance sheets and unaudited statements 
earnings, and balance sheet, we have the following with 
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THE WITNESS: Well, a broker who participates 
in sellinq the stock on a United basis without being the 
principal person who is in fact selling the stock. 

0 As distinguished from an underwriter? 

A As distinguished from an underwriter, who is 

responsible for the disposition of the whole offering and 

ml9ht USe him, they would be dealers, 

and he would give them a dealer's concession. 

If the company has no underwriter and the companv 
uses these other brokers to a limited extent to distribute 
the offering, it is in fact the underwriter of its own 
offering and is paying a dealer's concession as opposed to a 
major underwriter paying a dealer's concession. It 's not 
altogether uncomplicated. 

0 When you use the word "dealer concession," what 
you are really saying is paying the dealer under the circum¬ 
stances you have described for his help in distributing 
the issue and the maximum that he can receive is a dollar 


a share? 


That's correct, sir. 


o That is what was contemplated by that language? 


A That is correct. 


Ion t think there has been any mention of this, 
but during the course of your representation of Pickard 
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Packing Company, did you learn that there was a talk by 
Mr. Cohen of a private placement with Value Line Investment 
Company? 

A Yes. 

o When did you hear about Value Line's interest for 
the first time? Can you recall that? Or is there somethinn 
that the United States Attorney can furnish you from your 
file which would enable you to refresh your recollection? 

A To the best of my recollection, I did not know 
about it at the time the offering became effective on 
March 11, 1969. 


0 All right. 

It is correct, is it not, that in May of 1969 
Richard Packinq Company concluded a transaction with Value 
Line; isn't that right? 

A That is correct. 

0 And that is from March to May, that is about three 
months? 


A That's correct. 

0 Is that right? 

A That's right. 

0 Is it correct that as a result of that transaction 

Richard Packing Company placed 50,000 shares of its 
restricted stock — restricted stock -- with Value Line at 
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2 30 


a price of $28 a share for a total payment to Richard 
Packing Company of $1,400,000? 

A That is correct, sir. 

MR. BLOCK: Do you have that check, Mr. Feffer? 

MR. FEFFER: The original check? 

TUI: COURT: Gentlemen, please do not communicate 
directly with each other. 

MR. FEFFER: I'm sorry. 

Tin: COURT: If you have a request, please make 
it to the Court, address all questions to the Court. 

MR. BLOCK: I'm sorry, your Honor. 

May the United STates Attorney be asked if he has 
that check or a photostat of the check, so we can fix a 
date, et cetera? 

THE COURT: Do you have this check that counsel 
is requesting, which would have been from Value Line to 
Richard Packing? 

MR. FEFFER: We have asked for the original and 
it is being sent to us. 

THE COURT: But you don't have it here now? 

MR. FEFFER: I believe that we may have a copy 
of that check. 

THE COURT: If you have it handy or if any of the 
other counsel have it handy -- 
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MR. FEFFER: I believe counsel have a copy of 
it. I don’t have my copy here, your Honor. 

MR. BT.OCK: I can't find my copy, your Honor. 

TIIE COURT: Do any other counsel have it? 

MR. BLOCK: A $1,400,000 check shouldn't disappear 

so easily. 

THE COURT: Once it's cancelled, I don't believe 
it's v/orth any more than any other paper. 

He is aware of the transaction and he is aware 
that there apparently was a placement of 50,000 shares of 
restricted stock at $28 a share. 

Is that right? 

THE WITNESS: That is right, your Honor. 

MR. FEFFER: The original will be here and I will 
furnish it to defense counsel when it comes. 

THE COURT: Very well. Thank you. 

0 Had you ever heard of Value Line? 

A Yes, I am one of their mutual fund shareholders, 
for my children, as custodian for mv children. 

Q In other words, that is a mutual fund; is that 
correct? 

A Yes, sir. 

Q And you say you are sure you did not know anvthinq 
about the negotiations in connection with that as of before 


southern district court reporters, u.s. courthouse 

FOt-EV SQUARE HEM YORK N V CO 7-4SS0 










9 elmch 


165 

Malmon-cross 


232 


March 11th of 1969? 

A No, sir. 

0 Is that correct? 

A I did not. 

MR. FEFFER: Your Honor, I’m not clear as to tno 

answer, whether he said he was sure when he said, "I did 
not." 

Tim COURT: I understood ouite clearly, but I 
will ask him: 

Did you know anythimr about this proposed Value 
Line transaction on March 11, 1969? 

™ E WITNESSs To the best of my recollection, 
your Honor, I did not. 

MR. BLOCK: Would you mark this, please? 

TIIK X)URT: That would be E for identification. 

(Defendant Cohen's Exhibit E was marked for 
identification.) 

0 Is this the letter you received, fir. Malmon — 

I mean a letter that you wrote,a copy of a letter that 
you wrote? 

A Yes, it is. 

MR. BLOCK: I offer it in evidence. 

May T show it to defense counsel first and then 
to the Government? 
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THE COURT: You can do it either way. 

(Pause.) 

MR. FEFFER: Uo objection, your Honor. 

THE COURT: Received. 

(Defendant Cohen's Exhibit 6 for identification 
was received in evidence.) 

MR. DLOCK: May I read it to the jury, please, 
your Honor? 

THE COURT: You may. 

UR. BLOCK: On a copy of a letter that Mr. 

Malmon says he wrote, dated March 4, 1969, addressed to 
fir. Leo Silverstein, Attorney-at-law, 230 Park Avenue, 

Hew York, How York. 

(Mr. Block read to the jury from Defendant Cohen's 
Exhibit E in evidence.) 

o Mr. Malmon, Mr. Leo Silverstein is a lawyer in 
flew York. Is he with Borden 6 Ej 11? 

A Yes, sir. . 

0 What was his connection with Richard Racking 
Company at that time? 

A At that time he had no connection with Richard 
Baking Company, but he was involved in the proposed offering 
which was going on simultaneously for Richard Franchise 
Investment, Inc., a wholly-owned subsidiary of Richard 
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Packing Company. and this became pertinent information 
with respect to that particular offering. 

0 I see. 

OW ' d ° es this aince I have called it 

to your attention, refresh your recollection thatyou know 
about the Value Line deal before March 11th of 1969 ? 

A I would have to say that my recollection was 
incorrect. That obviously sets the time that 1 be cane 
aware of the transaction. 

o You didn't say anything in the offerrn, circular. 
Hr. Malmon, about the Value Line deal, did you? 

A No, sir. 

o As a matter of fact, wouldn't information about 
the Value Line deal have increased the chances of the 

offering being successful if it had been disclosed? Wasn't 
this a big thing for Richard Packing Company? 

A I would say yes, it was. 

o And did anybody tell you not to put it in the 

offering circular? 

A Mo, sir, not to my recollection. 

0 Mr. Malmon, did you restify vesterdav that you 
had not heard anything about Kelly. Andrews t Bradley until 
you got some letters on March 17, 1969 ? 

A To my recollection, yes I did. that is what T 
testified yesterday. 
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Is that the same recollection, Mr. Malmon, 


that you relied on in connection with your statement 
aoout when you heard about line? Same recollec- 

tion, isn't it? 

A Yes, sir. 


0 Operation of your mind? 

A That's correct. 


true? 


You might be wrong about that, isn't that 


A No question; I have been wrong before in my 


life and I gould be wrong now. 

Q And you could have heard about Kelly, Andrews & 

Bradley before the effective date of the offering circular, 
to wit: March 11, 1969, isn't that right? 

A Definitely is possible. 

MR. BLOCK: Would you mark this, please? 
(Defendant Cohen's Exhibit F, marked for 
identification.) 

Q I show you F for identification. Do you 

recognize that letter, sir? 

A Yes, this is a letter that— 

q All right, you recognize it. 

A I recognize it, yes. 


Q Is it a letter that is signed by Milton 


Cohen? 
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A It is, 

MR. BLOCK: I offer it in evidence. 

TTIE COURT: Show it to counsel. 

(Pause.) 

MR. FEFFER: May I ask a few questions on the 
voir dire, your Honor? 

THE COURT: You may. 

VOIR DIRE EXAMINATION 
BY MR. FEFFER: 

Q Mr. Malmon, when was the first time that 
you saw this letter? 

MR. BLOCK: I think that is cross examina¬ 
tion. 

MR. FEFFER: He asked to identify a letter -- 

THE COURT: Overruled. 

A Again, to the best of my recollection that 
letter was received in my file, the first time I saw it 
in my file, was when I was reviewing my file for prepara¬ 
tion for this testimony. I don't recall ever having 
seen that letter before, although it was in my file. 

MR. FEFFER: No objection. 

THE COURT: Received. 

(Defendant Cohen's Exhibit F, received 
in evidence.) 
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MR. BLOCK: May I read it to the jury, your 

Honor? 

THE COURT: Yes, you may. 

Ml. BLOCK: The letter on the letterhead of 
Richard Packing Company dated March 5, 1969, signed by 
M. J. Cdhen, that's Milton Cohen, the defendant, addresse 
to Kelly, Andrews & Bradley, Inc. This is dated March 5, 
1969. 

(Mr. Block read to the jury from Defendant 

Cohen's Exhibit F, in evidence.) 

Q Sir, I'd like to ask you about a couple of 
things in that letter. The first sentence about the 
registration being effective around March 10th is correct, 
isn't that right? 

A That*3 correct. 

Q Didn't Mr. Cohen have a perfect right to say 
in the last sentence that he would not expect to get less 
than $28 a share? 

MR. FEFFER: Objection to the form of the 
question, your Honor, about "perfect right". 

THE COURT: It is objectionable in this 
country of ours. Most people have a perfect right to do 
.nany things. I am going to let him answer the question. 
Overruled. 
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A Since we said on the cover page of the pros= 
pectus that he was the one who was being in charge of selling 
the shhres, I would assume that he would have the right 
on behalf of the company to attempt to sell the shares 

for any price as long as the total price that he received 
did not exceed $300,000. 

Q There is a second sentence in there in which 
it said that "We would expect you to handle the sale," 
is that right? 

A He said — 

Q Read that second sentence, please. 

A "I would appreciate your handling the sale". 

Q Yes. Do you know, sir, whether or not Kelly, 
Andrews fi, Bradley handled the sale or simply billed, did 
the billing? 

A I don't know either. I only know from my 

own facts that I have seen, that 10,000 shares were directejd 
to be issued and were issued in the name of Kelly, Andrews 
Bradley. I know absolutely none of the surrounding facts. 

I don't know who sold them, whether Milt Cohen sold them 
and they billed them or anything surrounding it. To 
this day, I don't know. 

Q Didn't you ever hear anything? Didn't Mr. 

Cohen ever tell you at any time — now at any time — that 
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THE CLERK: The other number was 19A. 

THE COURT: Very well. 

Q I show you Defendant Cohen's Exhibit G for 
identification. Did you ever see those checks? 

A No, sir. Never saw them. 

Q Did you ever know that Kelly, Andrews £. 

Bradley remitted a sum of money to Richard Packing 

Company? 

A No, sir. 

Q You never were informed about that? 

A No, sir. 

Q Did you ever inquire of Mr. Cohen as to 

how the issue had been sold — I will withdraw that 

and ask you this question: 

Prior to the time that you filed the 2A in 
February of 1970, had you inquired of Mr. Cohen as to how 
this issue of 10,000 shares had been sold? 

A Not to my recollection, no. I just knew it 

was sold because I had been instructed to issue the shares, 
and I did. 

Q Didn't you think in connection with the prepara 

tion of the 2A that it was your responsibility as counsel 
preparing that inquiry? 

A You said subsequent to the preparation of the 
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Form 2A. 

Q Prior to it. 

A Only, I only began to inquire when it became 
necessary to prepare the Form 2A. 

0 All right. 

A Now, the Form 2A, I have to explain, is not 
general, not always prepared by counsel for the company. 

It is an accounting document. It is often prepared by the 
company — 

Q Mr. Malmon, please — 

MR. FEFFER: Objection, your Honor. 

MR. BLOCK: Move to strike it, your Honor. 

THE COURT: The last part of the answer was 
not responsive to any pending question. I will strike it. 
This is the first time I have done this. The last part of 
the answer by Mr. Malmon was not responsive to a question. 
You will find that happens from time to time. Counsel 
asked that the answer be stricken as not responsive. I 
have said strike it, and you will recall that when I was 
impaneling the jury I said there would be occasions when 
I would say "strike it", and now I say in this case, 
erase the last part of the witness' answer from your mind 
and disregard it. 

Tfou may proceed, Mr. Block. 
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Q Let me make it very clear, sir. I'm not trying 
to trap you or anything. I am just asking you if before 
the filing of the 2A on February 25, 1970, you had not 
discussed with Mr. Cohen in any way, shape or form, how 
the issue was sold? 

A I had discussed with him only that the issue 
was sold. I never had discussed with him how the issue 
was sold. 

Q And he never told you prior to that time 
whether or not Kelly, Andrews & Bradley had just done the 
billing? 

THE COURT: Prior to what time? 

Q I'm talking about before February 25, 1970, 
in connection with the 2A. 

THE COURT: All right, go ahead, Mr. Malmon, 

proceed. 

A Wo, to my recollection, no. 

Q You previously identified Exhibit 9A, which 
is this letter of Mr. Cohen's of March 17, 1969 to the 
Northwestern Bank asking them to transfer 1,000 shares to 
Kelly, Andrews & Bradley, right? 

A Correct. 

Q Is there an accompanying letter from you — 

and then what you have done, you wrote an accompanying 
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letter to the bank in effect seconding Mr. Cohen's 
request, is that right? 

A That's correct. 
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Q I show you 9C for identification and that is 
a copy of a letter from Richard Packing Company to the 
bank, right? 

A Correct. 

0 Did you testify yesterday that even though 

that letter is signed Richard Packing Company by Mr. 

Cohen, President, that that letter was prepared in your 
office? 

A That's correct. 

Q Typed on your typewriter? 

A That’s correct. 

Q Didn't you inquire of Mr. Cohen at all as to 

the circumstances surrounding the transfer of these shares 
to Kelly, Andrews & Bradley? Didn't y>u discuss it at 
that time, at all? 

A No, because it didn't appear to me to be 
unusual. 

Q Did you have any notion as to what kind of an 
operation Kelly, Andrews & Bradley was, whether it was in 
the dry goods business or a brokerage house or a luncheonette? 
Did you have any knowledge of what kind of a company it 
was? 

A Oh, I think I must have known it was a brokerage 

house. 
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0 You knew it was a brokerage house? 

A Yes, I think so. 

Q When you find an entire issue of 10,000 shares 
all going to one brokerage house, didn't that suggest to 
5 Du that maybe the brokerage house was an underwriter, or 
something? Didn't it put you on any inquiry at all? 

A Perhaps it should have. 

Q But it did not? 

A No, it did not. 

0 I would like you to assume, sir, that Kelly, 
Andrews & Bradley did the billing on this issue. if that 
was the role that Kelly, Andrews s, Bradley played here, in 
your opinion, sir, should they have been shown as an under¬ 
writer in an amended offering circular^ the 2A filed on 

/> 

February 25, 1970? 

A Would you please repeat that question? 

THE COURT: Mr. Reporter. 

(Question read back by the reporter.) 

A That is a difficult question to answer. i 
would say that because it has so many words in it of 
meaning to an SEC lawyer. But I would say if you meant 
would I have insisted that it be in the offering circular, 
that they be named "underwriter" the answer is clearly no, 
they were not underwriters. 
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Q They were not? 

A No. If I would have had it in my recollection 
to state that they were the billing agent — I would say 
clearly no, they would not be underwriters, in my opinion 
but they might be deemed to be underwriters in that fancy 
SEC type of language, and if they were merely billing 
agents, I would say no, they would not be underwriters. 

Q If we assume they were billing agents, in your 

opinion, would it have been necessary to show that in the 

offering circular or the 2A? 

A Would you repeat that question. 

THE COURT: Mr. Reporter. 

(Question read back by the reporter.) 

A I would have liked to have seen it there, but 
in my opinion, it would not have been a material omission. 
That is the only way I can answer the question. 

0 We were talking a moment ago about that lette r 
that Mr. Cohen had written, and I think you have it there, 
a defense exhibit — that letter to Mr. Shwidock, Kelly, 
Andrews & Bradley? 

A Yes. 

THE COURT: That's Defendant Cohen's Exhibit 
F, in* evidence? 

THE WITNESS: Correct. 
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THE COUFT: Well, he has already said so, 
Mr. Block. I will let the answer stand. He is not 
suggesting anything like that. 


Q And of course you really have no information 
now, as you sit there, that that letter could have been 
in your file any time on and after the date it was written, 
allowing for a reasonable interval during which the 
services of the Post Office Department were involved, 
isn't that correct? 

A Absolutely possible ‘chat this letter was in my 
file in our office on March 6th. It is possible. 

MR. BLOCK: I was going to start on a new 
line, your Honor. Do you want me to go right to the minute 
of one o'clock? I think this would be a good time to 
break. 

THE COURT: This time I will take your sugges¬ 
tion, Mr. Block. This jury has been sitting very patiently 
and attentively and I'm sure absorbing the testimony 
which has covered a fairly broad spectrum of the securities 
industry and I think it would be a good time for you to 
get some refreshment. 

We will take our luncheon recess now. I make 
the usual admonition, which is that you not discuss the 
case among yourselves nor remain and overhear, whether it 
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V <MMM> 

MR. SEGAL: Your Honor, can we have 
THE COURT: Let me say this. You apparently 
spoke with Mr. Deutsch, you said something, on a daily 

basis? 

THE WITNESS: I spoke to him every day or every 

other day. 

THE COURT: Did there come a time when you had 

the first conversation with him? 

THE WITNESS: Sure. 

THE COURT: And can you tell us to the best of 
your recollection what he said to you, what you said to him* 
and if there is a conversation in the next day or after 
that, just continue along, if you can, and tell us the 

substance of these conversations. 

THE WITNESS: In general, the conversations 

were to tell me that certain transactions had been done | 
between customers of Mr. Deutsch’s, or sometimes the 
brokerage firm's in Kelly, Andrews, and had done a trade 
together. He would inform me of it, and then therefore 
l would go ahead and file it through and write the ticket 

and type it and mail it out. 

MR. SEGAL: Your Honor, I ask that that be 

stricken. 

THE COURT: No, I will let it stand for what 
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MR. ROBSON: If your Honor, please, I object 
to it also on the ground that there is no indication that 
it has any reference to this case or the stocks involved 
in this case. 

THE COURT: I presume it is background. Your 
objection is overruled. Incidentally, since we were 
talking about a conversation with Mr. Deutsch, this is 
offered against Mr. Duboff subject to connection, ladies 
and gentlemen. 

Let me just go back to try to get some back¬ 
ground here. 

BY THE COURT: 

Q You went to work for Kelly, Andrews and 
Bradley in the fall of 1969? 

A Yes. 

0 Could you tell us what the business of Kelly, 
Andrews f, Bradley was when you went to work for them? 

A They were an over-tho-counter firm and they did 

underwritings. Over-the-counter brokerage firm being 
they traded in unlisted securities not listed on the New 
York Stock Exchange or the American Stock Exchange. 

Q Where were they located? 

A 111 John Street. 
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2 

Q Here in this city? 


3 

A In the Wall Street area, yes. 


4 

Q The borough of Manhattan? 


5 

A Right. 


6 

BY MR. SCHATTEN: 


7 

0 In these conversations that you have told the 


8 

Court and jury about with Mr. Deutsch, what information 


9 

did Mr. DEutsch give you, if any, in these conversations? 


10 

A He would tell me about different trades 


11 

that had been — he had done for clients or wanted done 


12 

for clients or for brokerage firms. 


13 

A client of his bought 500 sharer of a certain 


14 

stock at a certain price and thei the confirmation would 


15 

go out to them, I'd type it and sent it out to them. 


16 

Q And you mentioned broker to broker conversa¬ 


17 

tions? 


18 

A Yes, occasionally. 


19 

Q What were the nature of those conversations? 


20 

A If another brokerage firm and Kelly, Andrews & 


21 

Bradley were to do — if Kelly, Andrews & Bradley were to 


22 

buy 100 shares or 1,000 shares or something of the stock 


23 

that another brokerage firm had, then I would just simply 


24 

write the confirmation that we were doing that trade with 


H 

another brokerage firm. 


1 
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Q In those conversations would Mr. Deutsch give 
jou the name of the other brokerage firm? 


A Yes. 

Q Did you have telephone conversations with Mr. 

Duboff during the time — 

MR. SEGAL: Your Honor. 

THE COURT: Let him finish. 

0 Did you have telephone conversations with 

Mr. Duboff during the course of your employment at Kelly, 
Andrews & Bradley? 

A Yes. 
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.a** 

Q Would you tell the Court and jury, with as 

much specificity as possible, the nature of those conver¬ 
sations, what was said by you and what was said by Mr. 
Duboff? 

A Mr. Duboff would also give me instructions 

on transactions, whether it be customer or broker, very 
similar to the ones Mr. Deutsch gave me. 

Q Are you familiar with the name Harry Morgan- 


stin? 


Yes. 


Who is Mr. Morganstin? 


A A customer of Kelly, Andrews & Bradley's. 

Q Are yea familiar with the name William Harris.•’ 

A Yes. 

Q Who is Mr. Harris? 

A He was also a customer. 

Q Did there come a time when you conferred 

with Mr. Deutsch with respect to the account of Mr. Harris 
and Mr. Morganstin at Kelly, Andrews & Bradley? 

A Yes. 4 

Q Did there come a time when you conferred with 

Mr. Duboff with respect to the accounts of Mr. Harris, 

Mr. Morganstin at Kelly, Andrews & Bradley? 

A Yes. 


SOUTHERN DISTRICT COURT RE PORTERS. U S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. CO 7-MSO 




bmv 2 


185 

Quinn-direct 

Q What were the natu re of the convex*•..wions 
that you had with Mr. Deutsch with respect to the accounts 
of Mr. Harris and Mr. Morganstin at Kelly, Andrews & 
Bradley? 

MR. SEGAL: Your Honor, may we have a date 
fixed when this alleged conversation took place? 

THE COURT: Yes, I think that's a reasonable 


request. 

You indicated you did have a conversation, 
or maybe more than one, with Mr. Deutsch on this subject. 
Can you tell us the date or approximate date when you had 
the first of these conversations? 

THE WITNESS: I would say within three weeks 
after I was working there. 

THE COURT: Which would have been in the fall 

of 1968? 


THE WITNESS: Yes. 

THE COURT: Ccn you give us a month? 

THE WITNESS: I would say October. 

THE COURT: You think October? 

THE WITNESS: Around October, yes. 

0 What was the nature of that conversation? 

MR. SEGAL: Objection, your Honor. I would 
object to this kind of description. 
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**** * 

of the accounts in the firm? 


THE WITNESS: It would be those two. 


THE COURT: They were the most active of all 


the accounts in the firm? 


THE WTNESS: Yes. 


BY MR. SCHATTEN: 

Q Mrs. Quinn,— 

MR. ROBSON: Your Honor, I object to that 
testimony as irrelevant and move to have it stricken. 

THE COURT: Overruled. 

MR. SEGAL: I join in the objection. 

THE COURT: Overruled. 

Q When you say accounts actively traded, what 
do you mean by that? 

A Just simply that the customer buys or sells 

a lot of stock. 

Q Did you ever speak to or meet Mr. Harris 

during the time you were employed at Kelly, Andrews & 

Bradley? 

A No, I never did. 

0 Did you ever speak to or meet Mr. Morganstin 

during the time you were employed by Kelly, Andrews & 


Bradley? 


MR. SEGAL: Objection, your Honor. It has not 
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the jury being able to hear. 

MR. SEGAL: Yes, 3 ir. 

THE COURT: Thank you, Mr. Seqal. 

Repeat the question. 

(Record read.) 

A No. 

0 Oo you have any idea, Mrs. Quinn, about how many 
stocks were handled by Kelly, Andrews & Bradley during the 
period of time you were employed by them? 

A In total? 

0 Yes. 

A (No response.) 

0 Would you say thousands? 

A No. 

0 Hundreds? 

A I would say in the hundreds. 

0 And these conversations that you spoke about that 
you had with Mr. Shwidock about directions, could that 
have boon in relation to any one of those hundreds of 
stocks? 

A I was given instructions, and whatever the stock 

was part of the instructions, that was the ticket that 
was typed. 

0 My question was: Were those instructions given 
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about any particular stock or could it have been on any 
stock? 

A Any stock. 

Q And you have no recollection as to what stock, 
do you? 

A Wo. No specific stock. 

n You had been employed by Kelly, Andrews f, Bradley 
for only a period of a few weeks, you indicated, when 
you had this conversation, as you described it, with Mr. 
Shwidock about such instructions? 

A Yes.. 

Q Do you have an independent recollection of that 
or did you review something in order to refresh your 
recollection of that? 

A I just have an independent recollection of that. 

Q Have you consulted with members of the United 
States Attorney's office? 

A I was requested by them to come and tell why I 
was here. 

Q Were you interviewed by them? 

A I don't understand what you mean. 

THE COURT: Did they talk to you before you went 
on the stand? 

THE WITNESS: Yes. 
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Q On how many occasions can you recall speaking to 
Mr. Deane about Richard Packinq? 

A I can't recall a specific number. 

0 Can you recall whether or not in any conversation 

with Mr. Deane about Richard Packinq you were relyinn on 
a conversation thatyou had had previously with either Mr. 
Deutsch or Mr. Duboff? 
a no. 

It was one of three people -- 

Q I beq your pardon? 

A Wo. 

Q In other words, as you sit here now you are 
unable, are you not, to recall whether in fact you ever spoke 
to Mr. Deane about Richard Packinq after having first 
spoken to either Mr. Deutsch or Mr. Duboff? 

MR. PEPPER: Objection, your Honor. 

Tlin COURT: I will sustain an objection as to 
form. That was not the way I he«'•^'. her last answer. 

If you would like to read back before you close 
your question, I will permit that. If you want to pose a 
new question, you may. 

MR. ROBSON: I will pose a new question to make 
sure it is clear. 

Q Can you recall at this time any occasion on which 


I 
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case. 


I 

413 


THE COURT: I recognize that, too. 

MR. FFFFER: Your Honor, with respect to this, 
number one, it is very, very untimely. We are sitting here 
with the witness that is going to take the stand today 
or tomorrow and this has been on the face of the indictment 
since November 29th and it is an incredible burden on the 
Government if this is stricken to reorient its case or that 
witness. 


THE COURT: A motion for severance based on an 
experience that I had can be made and remade throughout the 
course of the trial. There may come a time durinci the trial, 
and I don't sav this is the case, when for one reason or 
another that motion is proper and, therefore, I don't think 
we can fairly sa" that a motion for severance can only be 
made as a pretrial motion. 

MR. FEFFER: The point is that this information 
was readily available as of November 29, 1973, the date of 
the filing of the indictment, and no motion has been made 
in this regard pretrial, and 1 believe there was a time 
set by your Honor for motions to be in and disposed of, 
and no motion in this regard was made. 

MR. ROBSON: A motion to strike tostimonv -- 
MR. PUFFER: Not testimony, but a -- 
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iIIL (.OUR I : flow ho sjys tlint ho has now received 
tho 3 r »00 material which is terribly prejudicial to his 
causi>. i reconniic your point and will take it into 
account. 

At the same time, 1 would suqgest at least on one 
facet of the case that a notion for severance can proper lv 
be made at almost any time during the course ot the trial. 

I would not be curpirsod that it could be made riuht up 
through the close of the Government case am! in ay be even 
into the defendants’ case. I think it is timely at any 
time. 

7ho weight that I will give it and what I will do 
with it is another story. 

(In open court; jury present.) 

TM11 COURT: Good morning, ladies and gentlemen. 

I hope that you lad a pleasant threo-dav recess. 1'vervone 
looks bright and spring-like today. 

I think we are goino to have an interesting flay, 

all of us. 

h’e are going to resume the trial now with the* 
testimony of Mr. Malmon, who you recall was on the stand 
Thursday morning and then was excused so that you could 
hoar Mrs. Quinn on Thursday afternoon. Mr. Malmon t see is 

t 

hen and ready to mo. 
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A Yes. 

Q That that is an important determination, as 

to whether material matter is a material omission or not? 

A That's correct. 

Q That is the key, isn't it — a key? 

A IT is a key. 

q In addition to what I suggested, what else 

did you have in your mind in saying that it was not a 
material omission? 

A Whether or not the omission of that material 

from the offering circular or the prospectus, as the case 
may be, makes the prospectus misleading, and it is my 
opinion that the omission of that would not have made the 
prospectus misleading. 

Q In any way? 

A In any way. 

0 Thank you. Wonid your answer be even more 

emphatic if you were to assume that the fee which Kelly, 
Andrews & Dradley got for doing the billing was very 
substantially less than the $10*000 in concessions men¬ 
tioned in the offering circular? Wouldn't that reinforce 
your statement? 

A No, because if they were billing agents, they 

were billing agents, and that was one of the things that 
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Malmon-cross 
at a certain period of time, is that correct? 

A That's correct. 

0 Did you consult at all with those accountant 
any of those accountants, either the I.ybrand firm or the 
Hroadcorb firm in connection with the preparation of 2A? 

A I don't specifically recall. 

0 Who in your office was charqed with the 
initial responsibility for collecting the information 
necessary to put in this 2A, do you recall that? 

A Not specifically, but it would have had to 
have been either myself, my secretary or one of my asso¬ 
ciates, Mr. Mirvis, one of my partners. 


0 Your secretary is not a lawyer? 

A No. 

0 She takes dictation? 

A That's correct. She is a very good secretary. 

0 I wasn't questioning that. I was just ques¬ 

tioning how good a lawyer she might have been. 

So that should have been 280,000. Then 
"Underwriting discount allowed," and there is a figure 
of $10,000. Does that bear any relation to reality? 

A As far as T know, it is incorrect. 

0 Would it be fair to say that what probably 

happened is that you looked at the offering circular and 
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saw that the company hoped to get 300,000, that they had 
allowed $10,000 for dealer's concessions and just on the 
basis of the offering circular without reference to what 
actually happened, these figures were put in there? 

A That's a plausible explanation. 

(Continued on the next page.) 
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0 You can’t oven furnish us any other exolana lion, 


can you? 


MR. FMFFUR: Objection. 

"Hi. COURT: Sunt - ai nod. 

I 

iJLOCK: Thc witness so testified and l press 

t.h(? question, your Honor. 

TUI’ COURT: Ask a now question, on the same line 

Is there anv other explanation besides that one 
that you can think of? 

A Mono that I can think of, no. 

0 As a matter of fact, did you even have an under- 
writ inq discount if you didn’t have an underwriter? 

A Mo, sir, I wouldn’t think so. 

Mo it; is totally incorrect, not only the amount 
but oven putting i n that particular line, C-b? 

A I would say it was probably incorrect. 

Then we come to G-d and a listing of expenses. 

here is one lcqnl, including organization, 

.3,500. Mow, did that reflect the fee that your firm charged 
lor hand 1 i ng the organize t ion of Richard Pack i 
preparation of the offering circular, do you u-cnll? 

In this particular instance, the company was 
a 1ready organized and this would have been only the work 
for this paiticulnr second Roq A. 


SOUTHERN OISTRICT COURT REPORTERS U S COURTMOUSt 
rOLEY SOUARC NF.W YORK. N Y. CO 7 4S«0 








II 

! 

i 

6 munch 

196 

**** * Malmon-cross 

2 

A 

Not exactly whom amongst the three parties that 

3 

I mentioned, no. 

■1 

o 

Now, we find that if von look at C-f you see 

5 

’proceeds 

to issuer «ifter the above deductions," which we 

6 

have aono 

throunh, was $282,500; riqht? 

7 

A 

That's correct. 

8 

Q 

And then, if you look at 7-f, where it savs 

9 

balance of cash proceeds on hand," after deductinq all the 

10 

other payments set forth under 7, you qet $202,500? 

11 

A 

7-j. 

12 


THE COURT: You said "f," I believe. 

13 

Q 

Pardon me. That is 7*-j . 

14 


That is clearly erroneous? 

15 

A 

Yes. 

16 

o 

Let’s turn to Item 10: "List the names and 

17 

addresses 

of all broilers and dealers who have, to the knowledc 

18 

of the issuer or underwriters, participated in the dis- 

19 

tribution 

of the securities offered durinq the period 

20 

covered by this report,” and the answer is qivon as "None." 

21 


no you see that? 

22 

A 

Yes, sir. 

23 

O 

As of this time, of course, you know about Kelly, 

24 

Andrews & 

Bradley, riqht? 

25 

A 

Yes, sir. 
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Q You know Kelly, Andrews & Bradley had had trans¬ 
ferred to them 10,000 shares of Rickard Racking Company 
on the second Reg A that was unrestricted stock, available 
to the public; riqht? 

A That’s correct. 

0 Without trying to put you on a spot, wouldn't 
you say that the answer "done" is incorrect? 

A Perhaps. 

The words are words of art. The word "underwriters' 
is a word of art; "participated in the distribution of 
the securities offered in the period covered," the term 
'distribution" is a word of art. 

o Do you mind explaining what you mean to the jury? 

A Those are phrases and words that have shades of 
legal meaning and definition, and I am not certain 
whether — had I had in mind that Ke. , Andrews & Bradley 
had been in any way connected with the offering, whether 
as underwriters or billing agents, I believe that I would 
have answered that question differently, but T am not certain 
that the answer 'Hone' is in fact incorrect i* in fact 
Kelly, Andrews & Braulcv were only in the offering as a 
result of being a billing agent, and that would depend 
on whether or riot in fact any other brokers and dealers did 
in fact find buyers and place the stock, and T don't have 
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that in mv knowledge. 

I would have preferred to answer that question 
differently had I had the fact that Kelly, Andrews & 
Bradley were billing agent**and I would have preferred 
to answer that by naming them, but it is not necessarily 
wrong. 

0 You did hove that knowledge at that time? 

A That's correct. 

o But when it came to filling out this form, i 
somehow or other eluded your consciousness? 

A Was not in my consciousness at the time, appar¬ 
ently. I know I did review it and — 

O You reviewed the paper? 

A The form, that's correct. 

q Hilton Cohen didn't tell you not to put Kelly, 
Andrews b Bradley in there, sis he? 

MR. FEFFER: Objection, your Honor. 

T1IE COURT: Sustained. 

0 Did Mr. Milton Cohen tell you to omit — to put 


21 


"TIonc down in answer to that question? 



I can’t specifically recall — 

Even discussing it with him? 

Whether he did it or not or oven discussing it 
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a quarter of 1:00. 

Please don't discuss the case amonq yourselves 
whilst in the “jury room and continue to keep an open mind 

on all phases of the cane. 

•'’lie jury is excused for a ten-minute recess. 

You may step down, sir. 

(The jury left the courtroom.) 

Tdi: COURT: We will be ten minutes, qentlemon. 

(Recess.) 

(In open court; jury present.) 

.A L V I :I n A L M O N, resumed. 

THH COURT: You may inouirc, ’'r. Seqal. 

CROSS-TKAMIHATION 
DY I1R. SL1GAL: 

O fir. Ilalmon, did vou have some familiarity with Mr. 
Deutsch and v/hat his connection was, what his role was, 
with Richard Packinq? 

A Only from conversations * I'.at 1 had with flR. Cohen, 

o Could you just tell us briefly just what you under- 

s tooi l his role to l»e as a result ol those conversations? 

A That his role was to be, first of all, and most 
important, the obtaining of additional market mailers for 
stock of Richard Packinq Company, that is, to qet additional 
broilers to make a market in the stock, especially outside of 
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U.l 


the Minnoapolis-St. Paul area. 

And to be a financial advisor to the company. 

n When you were apprised cf that, did you make 
any comment about these duties or this role? 

A wot that I can recall, no, sir. 

n Did you decide in your own mind that there was 

anythin') improper in that restriction of duties? 

Ml'. l-TFPr.R: Objection, your Honor. 

'i’llb COURT: Sustained. 

0 Did you reach any conclusions as to whether or 
not Mr. Deutsch should be inhibited from doinq these 
chanqos? 

MR. FEFFER: Objection, your Honor. 

'."IIP. COURT: Sustained. 

q Did you say anythinq to Mr. Cohen about those 
comments that were made to vou? 

A Ho, sir. 

q In your opinion, there was nothinq v/ronq v;i th 

either of those two roles? 

MU. FF.FFER: Objection, vour Honor. 

Vlli’. COURT: Sustained. 

n You testified'in the qrand jury, have you not? 

A I’m sorrv. Ts that the end of your quest ion? 


n 


Yes. 
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k*** no ° 

its go-.ls? 

A As a director, I can say I hoped that that 
would occur, ves. 

0 As a director, you did, did you not, approve 
this prccedure of getting additional funds so that the 
company could get on its way or further on its way? 

A Absolutely. The public market is a fine, 
very fine way to raise funds for a developing company. 

Q In connection with the options that were 
granted, I take it you never had any discussion about those 
optins or the amount of those options with Mr. Deutsch? 

A Never. 

Q We had talked here earlier about the fact 
that at a point subsequent to the offering a discussion was 
made to declare a stock dividend. Do you recall that? 

A Yes, sir. 

Q And the result of that dividend was to place 
more shares in the hands of the public; is that right? 

A That's correct. 

0 It increased it to about what, fifty some 

percent? 

A I think the exact percentage would be 56V 

I think, is my recollection. 

0 There was an increase of 56V percent more share 
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A Yes, I was aware — 

Q Did you know that he had traveled about hte 
country on the company's behalf in attemptinq to increase 
its ability to perform by obtaining acquisitions and by 
suggesting new ways of marketing the company's product? 

A No, 1 was not aware of that. 

0 Were you aware that there were suggestions 
about a circus wagon that, may have emanated from Mr. Deutsch? 

A I was aware of the suggestions about the circus 
wagon concept but not aware of where it originated. 

0 Were you aware Mr. Deutsch traveled cn behalf 
of the company in trying o promote that concept? 

A No, sir. 

0 Were you ever told that by Mr. Cohen? 

A No, sir. 

0 Wore you ever told that Mr. Deutsch traveled 

on behalf of the company in order to assist it in obtaining) 
new products? 


A No, sir. 

0 You were aware, wore you not, that Mr. 

Deutsch had assisted the company in its franchise program? 

A That Statu:; Marketing had assisted the company 

in its franchise program, not specifically that Mr. Dcutsc^ 
himself had done it. 
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0 Were you ever told of the fact that he had 
helped with the franchise program? Does it refresh your 
recollection that you had a conversation at one point in 
which you stated that Mr. Deutsch had helped with the 
franchise program, things of that nature? 

A I think my recollection was that he had intro¬ 
duced them to U.-b Status Marketing people, but that he had 
specifically himself done anything to conjure up the 
Status Marketing program, I don't have any recollection of 
that. 


Q Then I am being too specific. By "assist" 

I don't mean his function was to conceive and form the 
ideas, but it was your understanding that he had at least 
introduced them to individuals who were then able to 
develop ideas for the company? 

A Ves, I did have a recollectio i of that. 

0 And that his role, in that sense, was a role 
ir. which he would put rhe company in touch with people 
who could assist in the concepts of developing the work 
of the company? 


Honor. 


MR. FEFFER: I object, to that question, your 


TIIF. COURT: I will sustain the objection. 

Were you aware that Mr. Deutsch was introducing 
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the company to individuals who could assist in 

assist in promoting 

the development of that organitation? 

only to the extent of status Halting. That 
15 th ® ° n ’ y one 1 specifically knew of. 

0 Do you recall giving these answers to these 
questions in your grand Jury appearance of dune 1973 .. 

FFFriR. Your Honor, I object to reading 
exhibits whrch are not in evidence, unless it is done ,or 
a purpose which is proper. 

™ E C0URT = 1 Hr. Segal Has a proper 

Purpose, Do you want to refresh his recollection, impeach j 
him? 


your Honor. 


it first. 


SEGAI.. i want tQ refresh his recollection, 
THE COURT : AH right, fine. Infs exhaust 


0 D ° VOU reC8U hesti fying at an earlier stage 
that in fact the award of options and warrants to Mr. 

Deutsch was for services he had performed on behalf of 
the company? 

I recall answering a question to the effect 
that the answer would evoke that response, yes. 

At that P ° int “ as th « i" effect the same as 
the testimony you had given on an earlier occasions 
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A 

I don't understand the question. 

0 

Do you recall talking about the fact that 

the award 

of those options was because of services that hat 

been rendered already to the company? 

A 

| 

In part, yes. 

, 

Q 

Did you contemplate that services would be 

rendered in the future to the company? 

A 

Yes, I did. 

0 

And those services, I take it, were in 

connection 

with the continuation of his efforts in 

connection 

with franchising and development of the 

business? 


A 

Yes. 

0 

And if it had been for any other purpose. 

you wouldn 

't have allowed it, would you? 

A 

No, I can't say that. If it had been for any 

other proper purpose I would have been in favor of it 

/ 

just the same. 

Q 

If it had been for the purpose of selling 

stock, wouId you have allowed it? 


MR. FEFFER: Objection, your Honor. 


THE COURT: Yes, I will sustain it. 

0 

Would you have agreed to award options to 

r 

an individual for the purpose of selling stock? 
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MR. FEFFKR: Objection, your Honor. 

THE COURT: Sustained. 

MR. SEGAI.: I have no further questions, your 


THE COURT: Thank you, Mr. Segal. 
Mr. Robson. 


CROSS EXAMINATION 
BY MR. ROBSON: 


0 Mr. Malmon, before we start — i withdraw 
that. We actually started. 

Do you know my client, Mr. Duboff? 

A I have never met him, aside from this hearing. 

0 Have you ever spoken to him? 

A Not that I can recall. 

Q Have you ever discussed him at all except 
on that one occasion when his name or his wife's name 

was listed in the group of people who were to receive 
stock options? 

A No, s i r. 

0 Mr. Malmon — 

A T have to correct that: 

At what period of time arc you talking about? 

0 Muring the period from the time you started 
working on the registration statement for Richard Packing 
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throuqh, say, themiddle of 1970. 

A No, those were the only times, that's correct. 

0 If I understood your testimony correctly, you 
specialize in work involving the Securities Act of 1933 
and the Securities and Exchange Act of 1934, is that 
correct? 

A I did during the period of time involved in 
this particular matter. There isn't much of that type of 
v/ork right now. 

0 I know the problem , since I specialize in it 

also. 

Those are the two Acts which deal with the 
regulation of the sale of securities? 

A That's correct. 

0 And in connection with those Acts, there are 
a substantial number of regulations which have been 
adopted by the Securities and Exchange Commission, is 
that correct? 

A That is absolutely correct. 

0 And in connection with that Act the Securities 

and Exchange Commission issues on a fairly frequent, 
almost daily basis, all sorts of interpretations and 
rulings and modifications and amendments of its regula¬ 
tions? 
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That's correct. 

As a result, the field has become a rather 
complicated one for lawyers. 

A Ore of the most complicated. 

0 So complicated, as a matter of face, that 
most lawyers could not handle that sort of work because 

they are not familiar with it and refer to people like 
yourself. 

MR. FEFFER: Objection, your HOnor. 

THE COURT: Yes, I will sustain the objection 
He said it was complicated. 

Q Did you in fact receive many referrals of 
work from other lawyers because of your role as a 
specialist? 

A I did receive some, yes, sir. 

0 As part of the work of a lawyer in the securi¬ 
ties field, you are required when the market is qood to 

prepare prospectuses and offering circulars, is that 
correct? 

A Yes, sir. 

And is it also correct that for all intents 
and purposes an offering circular and a prospectus serve 
the same function and are used for the same reasons? 

A That’s correct, a different name for almost 
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Q V.’hen we talk, then, about n public offering, 
we don't necessarily mean, do we, an offering to anybody 
and everybody in the United States? 

A That is definitely correct. 

O One of the requirements in the registration 
statement, is it not, is that one must reveal the identity 


of any underwriter? 


A That is correct. 


n And the term "underwriter" is a tern which is 
defined in the Securities Act, is that correct? 

A Partly, yes. 

o but it is a definition about which there is much 
disagreement, is that correct? 

A That is correct. 

n And the question of whether or not a particular 

individual is or is not an underwriter is a question v.'hich 
depends upon one's interpretation? 

A That is correct. 

i 

O On the basis of what you have been told and what 
you know at this date, was Kelly, Andrews f> Uradley in your 
opinion an underwriter? 

MU. PUFFER: Objection, your Honor. That is the 
ultimate issue'. 


TUP COURT: Let's hoar his opinion. I don't think 
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1 


2 

it is determinative of anything and we can give it such 




3 

weiqht as the jury believes appropriate and disregard it i 




4 

the jury believes it has? little, if any, weight. 




5 

A If they in fact served the function of only 




6 

billing and did not find the prospective buyers if wo 




7 

assume that fact, I would say, in my opinion, they wore 




8 

/ 

not an unclc'rvr i tor . 




9 

0 During the course of the period when you prepared 




10 

the offering circular, I believe you indicated you had a 




11 

number of conversations with Hr. Milton Cohen, who was 




12 

the president of Richard Packing; is that correct? 




13 

A That's correct. 




14 

0 And I expect that the purpose of those meetings 




15 

was to discuss the material that was to be included in 




16 

the offering circular? 




17 

A That is correct. 




18 

n Prom time to time during those conversations 




19 

did you advise Mr. Cohen of what the lav/ required with 




20 * 

respect to inclusion of certain information? 




21 

A Yes, T think I did. 




22 

0 Can you tell us whether you have had any conver- 




23 

sat ions with Mr. Cchon during which you explained to him 




2-1 

the meaning of an underwriter and what war; and what war. not 




25 

required t.<> be included in the prospectus;? 



L 
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A 1 don't recall that. I over specifically described 
to him what was or was not an underwriter, but T did ask him 
how the stock was going to bo sold. 

0 What did he tell you? 

A That he was going to sell the stock with the 

help of Mr. Deutsch. 

o Was there anything on the basis of that information 
that to your understanding was required to be revealed 
in the prospectus? 

A tlo, sir, as long as he did the physical selling 
and Mr. Deutsch merely furnished the prospect^, I did not 
consider that necessary to divuloe. 

0 This was a self-underwriting, as lawyers refer 
to it? 

A That is correct. 

0 Dy that we mean that no agent was being emploved 
as an underwriter, a broker, to sell the stock? 

A That's correct. 

o However, on the basis of what 1 road in the 
prospectus, am I correct in undetstanding -- 

'1H. ROUSON: Do we have an objection? 

MR. FKFFER: Yes. I object to the torn of the 

question. 

Till: COURT: lie has not finished it vet, but I 












2 it 

5 rra *‘ich M , ...... 

yyit Mn J mon-cro«js ''jf 

havc to usn a br °kcr. ls that correct? 

*hat is correct. 

0 W3S about that, as fat 

as you understand the law, was thorn? 

^ do, sir. 

^ tht ‘• ime that Mr - f:oho " told you that they 

rr USO br0k ° rS ' they ~ - • —ly different 

fashion, did you hive him any instructions with ros„ct 

to koopino you adyised of the process of the sa,o? 

* ' can't recall that I specifically told him that 

1 any othcr notho ‘’ is — «»» h o should „ ur .. ; 

ft 1 ‘ ‘ I 


telJ mo. 


»o. -ir. I can recall that specific concent. 

0 hotinp the period immediately after March 11 . 

19 69, when the underwrit i nrr k 

l " q l>CCamo offoetive, did you h , lve 


any 

conversations with 

Mr. 

sale 

was 

Ooin«i and how 

it 


A 

No conversations 


O 

Incider.< ally. 

by 

on wl 

i i oh 

u "' •>?••<: has a .i 

id i 

so 1 1 

t IlC* Si 

o -shares. 



A 

r 'hat is coiroct. 


»t.i t«>nu>nt . 


A "'’ t '“' V n ° U ““*«*• ««th the ro,| | -:tr,ii io„ 
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A That's correct. 

0 If I understand your testimony correctly, the 

first time that you are certain that you recall that Kelly, 
Andrews * Bradley was somehow involved was when you 
received that letter dated March 17, 19G9 — I don't 
remember the exhibit number -- 

A That, is ny best recollection. 

0 And that was about six days after the effective 
date; is that correct? 

A Yes, sir. 

o When you received that letter, you knew then, 
of course, that Kelly, Andrews k> Bradley was somehow 
involved in this transaction? 

A That's correct. 

q And that was not concealed from you by anybody? 

A Mo, sir. 

0 Did you then ask Mr. Cohen exactly what Kelly, 
Andrews & Bradley, or anybody else, had done? 

A do, sir, I did not. 

o And the decision not to file.any amendment, or 
the failure to make a decision to file the amendment was 
entirely yours; is that correct? 

A ilo, I wouldn't say that. It certainlv was pnrtia 
min". I didn't initiate it. That T can say, I did not 
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rv. i 


initiate any move to make 


'•^nl. 


° 0os P lt « the fact ...-at yoa knew Kelly, Andrews & 

Bradley u,is somewhere involved? 

I 

rt .’hat is correct. 

■ 

0 :i ° b0dV ' n0t Mr ‘ Coh ™' neutsch, and certainly 

not Mr. Duboff, whom you had never spoken to, had told 

I /OU thi%t Knil V' Andrews & Uradley was not to be in it? 

A do, sir. 

! 

0 .Sometime shortly before tho Filintj of the reois- 
tration statement with the SEC, you were instructed, I 
believe you testified, that certain stock options were to bo 
granted to a number of people; is that correct? 

A ^hat's correct. 

o And at that time Mr. Cohen advised you that it was 
that the stock options were beinq qiven for services 
performed by those individuals? 

A In part, yes. 

° In what Part is that not correct? 

A Services performed and to be performed. 

» OKI you ash Mr. Coho,, tho nature of the services 

to be performed? 

A No, sir, I don’t recall that wo ovor had a dis¬ 
cussion ..Unit that. 

oil VOU ash Mi. Cohen the nature the ,... rvi< .,,„ 
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which hail been performed? 

A I don't recall that we discussed that, either. 

I just made an assumption as to what they were. 

0 At the time you knew that you were preparinq a 
prospectus for filing with the SEC, did you not? 

A Yes, sir. 

Q Would it not have been more prudent for you to 
ascertain whether the services worn in any way connected 
with the underwriting which you were filing? 

MR. Fr.FFER 1 : Objection, your Honor. 

THE COURT: Sustained. 

° Nirt it occur to you at any time to inquire as to 
whether or not the compensation being given was for 
services rendered in connection with an underwriting? 

MR. FEFFER: Objection. 

THE COURT: Sustained. 

° Di‘1 you at any time indicate to Mr. Cohen in 
any conversation with him that if this compensation in 
the form of stock options in any way related to service:: 
to be performed in connection with the offer inn, that 
that information would have to be revealed in the offering 
circular? 

A No, I did not. 

n Sometime subsequent to the underwriting vou receiver 
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•192 I 


instruct i onn to transfer cert.iin shares .^ 


" ' Iilton Cohen t<. v.irimi*: people, ,„.-lu.li 


”°** r *- : ’° Utl - Ch a " d Is tlmt cnrrnnl, 


^at's correct 


° Wd V ° U tnqUlr '' " f Milton Cotton on „arv... 


<.'ohc„ „, 1Jt tho consideration or purpose «, Cor that 



transaction? 


^ I <3 id no t. 


"M you instruct Mr. Milton Cohen that if those 


certificates were oeing transferred in any way as cost- 


pensation for* sorvirnc - or .j . 

orec] m connection with the 


underwriting that that fact night have to he rop„ r „. 


tho r.r.c? 


!m - ’" RPPP,,: 1 to this guest ion an totally 


irrelevant. '"’lie 

* WflR fJ1Von sulwtnntinllv after the 

/ £ 


of for inf; was complete.! 


.III. P.ODSON: flav T 

1 -ill your attention to the 


allegation in the conplaint which says that stool-. was con- 
pensation f„ r the underwriting? 


" P lOUR ‘ : 1 think wo know what counsel neaps. 


1 WU1 ‘'” ,OW U '° *> -o whether there was 

__ 


«uch conversation. 


i immi i i . •. 


* «*- hi- .. instruct. „ r 


•outhirn out mer count himm... .. . 

««* ..... 
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0 In the offering circular there is a statement, I 
believe, on the front cover, that the offering price is 
an estimate of the price at whi*:h the shares would be sold 
but tnat the actual price would depend upon the market 
and could be less than $300,000. 

Can you explain what that means? 

A Well, i think so. Tt is complicated, lmt 1 


think so 


A Regulation A offering, under no circumstances 


can the total amount of consideration received for the 
stock, before the brokerage commissions and everything 
else, exceed $300,000. Normally, when it is the first 
time that a company goes public, you set a pre-dotormined 
price, as we did in the Richard Packing Company offering. 
When there i3 a pre-determinod price, it is easy to multiply 
the number of shares to be sold by the pre-dotormined 
price to find out exactly whether you will or will not 
exceed $300,000. 

When a company's stock is already trading on the 
open market, you did not know from day to day just exactly 
what the market price of that stock will bo on any given 
day. Go, therefore, you can only make an estimate of the 
exact number of shares you are going to sell and the exact 
price. 


to* 
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Mil ] pioii-o ro.'iH 


J " L " iS Par, i,7 " llr " -1 the I. imi i a „ 


a " ahS " 1Ute ’" aXin ’ Um " Un,hcr ot «0»-000 and an absolute 


number of shares at 10,000 Tf the 

” the price of the stock would 


-TV W U 

*' r -"e boon $31 nr <?')*» 

$ ' we would onlv have been able to sen 

n a a 4 A 


9,000 tjufl sown, because 

,SC - t,Mf nmnbor multiplied by u _ 


we hail to nt.iv under 0300,000 


Tf the price was onlv $23 or £77 1 

• or V 27, because wo set 


the maximum number of shares a<- 10 onn 

S an 10,000, we would have 


received loss than the maximum allowable of $300,000. 


I know that is complicated and I apologise for 


that, hut when you have a second Regulation A offering i 


a company whose shares are already traded, it „ 


somewhat complicated 


I apologize to the jury T ■ . 

y can t make it any s* 


lor than that. 1 don ’ 1 . „ , 

cion t know how 


0 anY event ' stock was already a 


trading stock, it was impossible to know prior to the last 
day What th ° ° fferin h Ptice would be because it would 

.1 


be dependent upon what the market s . 


Vhat’s correct. 


" '' iCh ' 1r " PaCW "'' - what in ..„„ , ho 


over th.-counter market? 


That 'h corn'd . 


'" ,1 in l9r *'> was there a list oi n, 

ii.'L 01 the pric,... of 
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stocks which were trading in the over-the-counter market, 


like there is for the New York Stock Exchange stocks or 


American Stock Exchange stocks, at least for stocks like 


Richard Packing? 


Each broker who made a market, or each person 


who made a market, would put out each day, as I understand 


it, their offer as to what they would buy the stock at 


or sell it at, and that was the only way you could determine 


as to what the "market value" of the stock was 


0 Is it not true that as a general rule, if there 


were five brokers marking markets in the stock, the 


price of each one of those five brokers could be different? 


r’.ight be, yes 


() And generally w,is different? 


A Sometimes it was the sane; sometimes it was 


different. 


n So that when we talk about determinir , the market 


price of a stock like Richard Packing, over the counter, 


it is a somewhat subjective determination? 


A The only thing that "marhot" means is that the 


person who makes that market ofters to buy 1 no shares of that 


stock at that price, and C.od only knows what the next 


offering might be. 


n The determination as to what price the market price 
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is is somov/hat subjective because it depends upon what 
all of these brokers are willing to pay for or sell 
stock for; is that correct? 

A That's correct. 

o The determination as to who the stork |„ to 
sold to in connection with an offering like this may he 
made before the effective date, may it not? 

A That 1 s correct. 

Just one or two more points and r will he finished 


v/ith you. 


Getting back to the discussion about the float, 
v/hal that meant horn, to some extent the price of , (nd; 

U dOU,rmin “ tl , T tho lilw ««PPly and demand, is it 


not? 


A Especially tho over-the-counter shares, yes, i 


would say that is quite correct 


The more pieces of paper there are, the larger 


the supply; is that correct? 

A Yo3. 

° Wh,,n thoro <>»ly •' few pi,Hies of pape,, ., 

row mock certificate.., ... the fewer there 

greater the impact cf largo purchasing, is that not correct? 
A Generally, j would say that is true, von. 

" So that when a stock dividend is declared by 
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increasing the number of pieces of paper outstamUmt, 
the supply is increased so that purchasing doesn't have 

as great an effect? 

MR. FEFFER: I object to the form. That has been 


covered already in detail. 

THE COURT: I will sustain the objection. I 


think it is in the record. 

MR. ROBSON: I think it is. I always assume maybe 

I can make it just a little bit clearer. 


o Mr. Malmon, did anyone, Mr. Cohen, Mr. Deutsch 
or anybody else at any time ever ask you to leave out any 

information in that offering circular? 

MR. FF.FFER: Objection, your Honor. 

THE COURT: I am going to overrule that. 

A The answer is no. 


0 
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0 Did Mr. Cohen at any time ever refuse to give 
you any information which you requested? 

A riot to my recollection. 

Q Did he ever refuse to answer any questions 
which you asked him? 

A riot to my recollection. 

0 In fact, however, you never asked him what Kelly, 
9 Andrews & Bradley's role was, did you? 

0 A That is correct, I did not. 

l 0 In fact, you never asked him exactly what role Mr. 

Deutsch played, did you, in the underwriting? 

A In this offering, no, I didn't. 

n In fact, you never asked him how the stock was 
sold or to whom; is that correct? 

A That is correct; I never did. 

MU. ROBSON: I have no further questions. 

Tin: COURT: Mr. Feffer? 

MR. FF.FFER: Thank you, year Honor. 

, |, REDIRECT EXAMINATION 


Mr. Colion in the business community in St. Haul. I believe 
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THE COURT: I am going to permit it. 

(In open court.) 

DY MR. Fl.FFI’.R: 

<) Mr. Malmon, I'm goinq to ask you to put aside 
your ov/n personal opinions that you testified to before. I'm 
going to ask you, based on conversations with others that 
you have referred to and the newspaper articles that you 
referred to, what is Mr. Cohen's reputation as a business 
man in the St. Paul-Minneapolis community? 

MR. BLOCK: I'm goinq to object to the form of 
that question. 

THE COURJ: Overruled. 

a The people I talked to in the business community 

and whom I saw on a day-to-day basis who also know Mr. 

« 

Cohor., were involved in many ventures with Mr. Cohen, 
among them Richard Packing Company, and from my conversations 
with those persons who all had made money on Richard 
Packing Company, who had made money in other real estate 
ventures with Mr. Cohen, despite the bad publicity that 
you referred to in the article which you have asked me 
about, it is my opinion that Mr. Cohen's reputation in the 
community was undiminishod by that article, and that ho 
was still hold by those people, from my conversations with 
them, in high regard, both for his business uhilitv and 
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for hir integrity. 

° IHd yOU Speak to "nybody else, th „ 

people that gained money from their dealing, with Mr. 
?ohcn' .nybody else in the community of St . Pnul am , 
Minneapolis? Yes or no, Mr. Malmon. 

Mth members of ny fam ly, yes, of the Malmon 

family, 


>06 
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533 


A 


1969. 


Some time after the public offering in April of 


0 Can a restricted stock be freed up and made 
unrestricted, so to put it? 

A Of course. You can always have a registration. 
Q It cannot be done without a registration? 


A It can be done — at the time of — tha. we are 

speaking about. The rules have been changed since that 
time. 

Q At that time, yes. 

A But at the time we were talking about there were 
some lawyers who would give you their opinion that registered 
stock could be sold after a holding period of two years. 

Other lawyers would give you their opinion that registered 
stock might, be sold without a registration after throe 
years. There was no unanimity of opinion. 


0 You testified that certain shares held by 
Messrs. Cohen, the two Cohen brothers, were in large part 
restricted; is that correct? 

A That is correct. 

0 Some 375,000 shares? 

A That is correct. 

MR.BLOCK: They were entirely restricted. 
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™ E C0UW: 14 - - you <lo „. fcaw ,, oc ,' 3 

““ iS halfWay - u 13 * lth ” —ic tPd „ r lt t . fr „ e 

A Thatis c °rrect, your Honor. 

0 Dld th “ e COme a tim <- “hen Hr. Cohen, the de- 
fe " dant C ° hen ' f " ed “■* of this restricted atoeM 

MR. ORENSTEIN: objection, your honor, it is 

completely irrplpvanf • 

i iip.ip.vant and .immaterial. 

™ E C ° URT; Wh ° - objecting on beholf of Mr. 
Cohen? I neve now seenyou get up twice. Mr. Orenstein 

3nd 1 ”° Uld «* -unsel win bundle one 

witness . 

MR. BLOCK: r made the objection. 

THE COURT: Overruled. 

A W ° Uld you repeat the question? 
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0 Did there como a time when the defendant, 
Milton Cohen, freed up or made unrestricted some of the 
375,000 shares thathe and his brother held? 


A I freed it up on my opinion, yes. He would 
have no power to do that, not being counsel for the 
company. 


0 Do you know approximately how many shares 
were freed up in this manner by you, approximately'.' 

Wall, I don't recall the exact amount, hut 
over a period of a couple of years there were 15, 20,000 
shares for each of Harvey and Milton. 

MR. BLOCK: Just one second. 

If your Honor please, I am going to object 
to this and move to strike it on the ground that it is 
improper redirect examination. 

THE COURT: Overruled. 

Q Do you know how much each share of those 
375,000 shares that were restricted cost Messrs. Cohen, 
the two Cohen brothers? 

A Only insofar as when you refer to the 
original incorporation of Richard Packing Company, they 
transferred certain assots to the corporation in exchange 
for stock, and my recollection is that that was in the 
neighborhood of seventeen, eighteen cents a share, when 
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he is talkingabout, stock given was by the company or - 

MR. BLOCK: The stock in Exhibit A. 

THE COURT: He has mentioned that, Mr. Feffer. 

MR. FEFFER: I'm sorry, your Honor, 
o That was whore it was given to uutawitr 
and Duboff and Deutsch and I think we are all clear 
with that particular listing, and Ward, and so forth. 

How, I was up to "didn't do that". So that, 
in effect, or in actuality, both Milton Cohen and Harvey 

Cohen dug into their own personal holdings to give this 
stock? isn't that what happened? 

A Yes, sir. 

o In addition to that, by their action in doing 
that, they did not dilute or affect the interest of.any 
public stockholders in any way, did they? 

A No, sir. 

0 When you were asked a question, and we have no«j 
seen any papers on it, but you were asked a question about 
Mr. Cohen, Milton Cohen, freeing up his own stock, and 
let's talk about that for a minute, let's talk about MiltorJ 
Cohen freeing up his own stock. That means, does it not, 
that where the stock was unregistered and restricted in 
his hands, in your opinion Mr. Cohen became entitled to holjd 
that stock in the same way as members of the public who 
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held registered shares of the stock, is that correct? 

A-* Essentially, that's correct. The stock would 

<7 

automatically carry the same characteristics as registered 
stock. That is a peculiarity of our law. 
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° Y ° U rend ° red f - time to time v/hich 

enabled Mr. Cohen to do that? 

A That's correct. 

Thoso were leqal opinions; ho consul tod you about 


that? 


That's correct. 


'■•’as that on tho basis of the so-called one 


percent: rule? 


A Yes, sir. 


(> WOUW yOU OX[ ' lai " to the i„,v what the ' I 


one percent rule is? 

"Ill COURT: "Was." 

OK. HJ.OCa : "Was •* o , 

’ Y ° U havo advantage of me 

VHK COURT: Not really. 

rc you qoinq to be referrint to Rule 15 / 1 ? 
the WITNESS: Yes. 

THE COURT: Thi<- ic , e 

1 is a former rule by the 

mmis.aion which was superseded very recently by another 
rUl ° thl " U tl ’° mission ruin i„ effect at the 

time* in <iui‘st: jnn . 

" VOU W " nt t0 U>U «* Rule lVI , n(J UK . 

dribble theory, qo ahead. 

' Th ° 8eCWlti ‘“ «*> 'ixchanco Commission made a 
determination that when a person who eontroUed a publicly 
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held corporation made such small sales from time to time 
of unreigstered securities,number one, as to be de minimis, 
which means so small it wasn't important in relation to the 
total number of shares outstanding, and, number two, didn't 
do this constantly as a pattern of what they call a distrib¬ 
ution, didn't make it look like he was unloading all of his 
shares on the public that if such a person sold less 
than one percent of the total outstanding number of shares 
of the company — for example, if a company had a million 

shares outstanding, such a person would be able to sell 

© 

10,000 shares of stock in a six-month period, and that 
stock would have the quality of registered stock. It would 
'Ot have to be registered, but after it was sold it could 
be traded and retraded as if it had originally been regis¬ 
tered . 

There were two caveats: Number one, it could not 
be done as a constant pattern to look like you wore going 
to sell stock every six months and get rid of the whole 
bundle, and, number two, vou had to do it in a broker's 
transaction, and that meant you could not solicit a buyer. 
Your broker, or whoever sold the stock for you, would have 
to buy it in a transaction where somebody came to him and 
said, "I want 10,000 shares of Richard Packing stock,'' and 
ho could not solicit a buyer. 
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' *• iiiiiic 11 r i.. i 

Mil mon-root nss 

lF you Lhono rules C ir..r„n 

u *■' *’ C ‘T ‘MU 1 1 y ,mi I ,| j ,| 

not engage in "distribution 

1<n ' you w * r * allowed, a 55 tho Judge 

S ° aUtlV PUt 1C ' USe toibbl. Principle, sell . 

few shares every si* months and these shares would take on 

thC Chari,Ct ° r ° f and could ho thereafter, 

in what I previously called the float - 

" ’ ! ' h * n,! yen very much, dr. Malmra,. 

' L MS °” t ’"' lMM ” " f that hi,Jo IV, u,a, y„„ 
nave your opinions authoriuin,, Mr. to dispose of his 

personal stock from time to time, is that correct? 

That's correct. 

•5o there was nothing wrong with that? 

’lot in my opinion, no, sir. 

It was under the regulations? 

Yes, sir. 

MR * ELOCK: Please mar): this. 

( defendant Cohen's exhibit was mark™, „, r 

identification.) 

fs this a resolution of the board of directors 
Meet in,, on the Vnlue M„o deal? 

YlJ 3, sir, it in. 

BLOCK, I offer it in evidence. 

,n< - Pr;f ™" = ,o objection. 

Mr. hob,;,in Mr he,, , I , , , 

• •‘‘ial, would i'ou look 


SOUIIIIRN Dllllilu COURT REPORTERS u« r-n 

•on. .r. ;. , ,”:: thou “ 


A 

n 

A 

0 

A 









5 ?'imch 


**** i 


232 

f la lmon ~r ec to s s 


discussed. I want to show you exhibit 6, which is the 
minutes of a special meeting of the -hoard of directors 
i.eld on September 10 , I960 which is the board of directors 
meeting that considered the question of issuing those stock 
options to a number of people, Jaffee, Kenneth Rich, Jonas, 
names that I read before, and T wanted to draw vour 
attention to this paragraph that says, "The only i, ow of 
business considered at the meeting pertained «o proposed 
stock options to be granted to the follower, named persons 

at the following option prices for their services rendered 
to corporation." 

That is your language, isn't that correct? 

Yes, sir. 

0 Hoes that refresh your recollection, sir,to the 
effect that these options were given for past services 
rendered to the corporation? Yes or no. 

> Jo, sir. 

1 t doesn ' t. 

A I probably should have said"and to be rendered" — 

.‘1R. JlhOCiC: I move to strike it. 

Tlir: COURT: Strike if. 

The jury will disregard anything after it doesn't 
refresh the witness' recollection, because that was the 
nature of the question. The question was answered and it 

■■ v. i . \ i i\. l ’ V I" 
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> " ,,E COT W. Mr. Robson. 


KI :c ROSS -i :xam III A T IO N 
,j y mr. Ronson* 


options, w hu „ a stoct option Is gi von to 

r~ - •——*» - — too k ; nm H „. 

conpnnv? 


A Yes, sir, 


A nyhody oxercisinrr a ^tocf- nm • 

t0tK °P l ion, whether at 

a share or $15,would have ^ 

thlt " t0 C “" U ««• l«V the conpan 

"hat money? 


v hat is correct. 

slt " U " laM thCr ° WnS a r0f, tstration, ho WMl „ ^ 

Slw with that Stock fnr *. 

two ycnrs iml«« i 

years unless he could find a 

Private individual to buy i t? 

1,05 ' Unless tl,cce *« a registration. 

Which the company did „ ot anticipate? 

' lh ° y are Vnry ox P°nsive propositions. 

° " i<l anybody esc,,.is,. „„ v . 

n " Y nf U,, »*e o,»Monr; 

, '" nL "" • t ’ 0 l , *:i!iiib»»r or netobor? 

A Vn S . 

0 Who? 

A I did. 


<? hi 


d anybody else? 

'• .ONLY COPY AVAILABLE 

’° Lt " '«««■ vo..""*' 
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A A brokerage firm in New York City. 

0 What were your responsibilities with Wood, Walker 


& Company? 

A I handled 30 to 50 institutional accounts, again 
banks, insurance companies, mutual funds and a number ot 

private clients where I bought and sold securities on their 
behalf. 

Q Do youknow Bernard Deutsch? 

A Yes, I do. 

Q Do you see Mr. Deutsch in the courtroom today? 

A Yes, I do. 

U Would you please point him out? 

MR. SEGAL: We wiLl acknowledge that identifi¬ 

cation, your Honor. 


THE COURT: Yes, that is conceded, that the 
witness knows Mr. Deutsch. 

0 Do you know a Stanley Duboff? 

A Yes, I do. 



Do you see him in the courtroom? 

MR. ROBSON: We will concede that. 

THE COURT: That is also conceded, it in conceded 

Deane, known Mr. Duboff as well. 

When did you first meet Mr. Deutsch and Mr. 
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1t " a31n the summer of I960. 


0 Wne " did >-°u meet them? 


A I believe it was at h 

5 Shipment hssociates i n a brow °' C °" bU "“ > » 

6 i Manhattan. “ " P °" 3,th Street in 

7 0 were you at the office o, the Comb ■ 

;l ^ ^r. „r. oeane? 

I s ically to learn more about Coml 

itself and to get inte UStl ° n EqUipr 

9 ' intereSted i" th. company. 

I <J At that time did you have 

Deutsch? ° C ° nv — tion with M 

| A y es, I did. 

; Can you tell the Court and jur y whatyou said 
“ him and what he said to you ? 

MR. BLOCK* re 

Honor take thi ‘ y ° Ur H °"° r Pl * aSP ' W ‘ U 

caKe this subieot- 

Ject to connection as f* r 

is concerned? 3S Mr ' Cohen 

™ E C ° URT: indeed I „ lu . 

COhe " “ aa " 0t •»«•* »t the time th „ 

correct? ' 1 ’ that 

T,IE WITNESS: rint i 

l,uit is correct. 

THE COURT* 

UKJ - Who was nrecnr,*- i 

present besides Mr. Deutsche 

the WITNESS* I hf.1- 

believe Mr. Duboff — hn 

ma Y not have bean - a h V ° r 

n a number of fh n 

Of the executives of the 
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Combustion Equipment Associates, and T believe a gentleman 
named Jim Stewart. 

THE COURT: Very well. 

I 

MR. ROBSON: I just want to ask if you will 



21 

22 

23 

24 

25 



take it subject to connection as far as if Mr. Duboff was 
present. 

THE COURT: Yes, indeed. * 

In this particular situation, the witness had a 
conversation with Mr. Deutsch. That is going to be taken 
by you relative to Mr. Deutsch. Relative to Mr. Cohen, 
wno was not present, and Mr. Duboff who may not. have been 
present, it will be taken as to those two gentlemen subject 
to connection, in the manner which I described previouslv. 

You may recall that recently when we had another 
witness on the stand there was a good bit of testimony 
relative to Mr. Cohen which was taken as to Mr. Deutsch 
and Mr. Duboff subject to connection. Now, this is just 
a little bit different but it is the same theory. 

0 Mr. Deane, at this meeting, what did you say to 
Mr. Deutsch amt what did tie say to you? 

A I said at that, time that I was interested in 
Richard Packing, that I had bought some stock for myself 
and I was interested in finding out more about the company. 
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0 What did he say to you? 

" “* 3314 t0 “ **“* process of tryl „, 

franchising operation similar to McDonald’s, that 
they wore developing a circus wagon on franchise concept 

ft with me and that I should call him in the next few days 
“ ” 1S ° fflCe tD 9et particulars and details. 

' J U ° y ° U kn °“ Mr. Deutsch worked at that 

time? 

A Yes, I did. 

U Where was that? 

A Jaffee & Company. 

° What was Jaffee s Company? 

A A brokerage firm in New York city. 

0 Did you telephone Mr. Deutsch at Jaffee * 

Company? 

A Yes, I did. 

o Approximately when was this? 

A This would have been two or three days to a week 

after t had seen him at Combusion equipment. 

dt did von c av f._ . . _ 

' ° " lm dur ing this telephone 

conversation and what did he say to you? 

MR. BLOCK: Thie i „ 

his is a continuing objection. 

the COURT: Yes, indeed. 
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MR. ROBSON: The same thing for my client. 

THE COURT: Whatever is being testified to now 

will be subject to connection which relates to anyone who 
was not directly involved in the conversation. 

A I asked him for earnings projections as to what the 
company would do and also more detailed specifics about how 
the franchise operation was to take place, what was to hap¬ 
pen there. What the various forms of income would be 
from the franchising operation. 


Q What didhe say to you in that regard? 

A He gave me earnings projections of 2.50 and $ r , 

a share, two to three years out. Two and three years out 
from that point. 

Q What did you -- 

THE COURT: Just a moment so that the jury can 
have it better in mind. 

You are talking in the language of a broker? 


THE WITNESS: Right. 


1HE COURT: He gave y>u earnings projections two or 
three years out? 


HIE WITNESS: Two ard three years out. 

I HE COURT: Two and three years out. 

Could you tell us, tell the jury particularly, what he said 
to you? I want them to have tne flavor of what he said. 
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wen. ho said ,„ at „. chard packi ^ ^ bp . ng buut 

°n th. order of a McDonald type franchsing opcration amJ 

th3t they hOP6d “ ha - * number of franchises In nlacr 
Oovelopea ana sola in a two to three year period. 

and that he thought earnings by that noinf 

that, point would be 2.50 and 

then ^5 a share. 


With What period of time was he referring to t„ 
the 2.50, to the best of your recollection? 

A Thatwould have been dune of -70. hnd „ for Ju „„ 

« ^ I *1 1 


Of '71. 


0 AS f ° r 0,13 honversation with Mr. Deutsch, what. 
lf an ything, did you do? 

A I got. Mr. Cohen's phone number from Mr. Deutsch 

and checked with Mr. Cohen on the prospects for the 
company. 

g JUSt ° nS thing getti "9 to the conversation 

that you had with Mr nenf-o^K t. 

Mr. Deutsch. Were any earnings projections 

given to you for either June 1969 or r ho 

i»by or the year and 1969? 

A I believe there was a figure mentioned - 


MR. SEGAL: Objection, your Honor 


knows or he doesn't. 


The witness 


T ° the best of y° u r recollection? 

THE COURT: Yes whaf 

what, is your recollection? 

T,,K WrTN,iSSs Roughiy a dollar 


‘ OUTM Vo N t oT."rr:: «... C ou« T ho US , 
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Q After the telephone conversation with Mr. 

Deutsch, what, if anything, did you do? 

A I then called Milton Cohen in St. Paul and asked 
nim — 

MR. BLOCK: Just a second. I am going to object 

to this as not having a proper foundation, your Honor. 

THE COURT: Yes. 

MR. FEFFER: My next question, your Honor, is 

if he can identify Mr. Milton Cohen. If you want me 
to do that, I will do that. 

THE COURT: Did there come a time subsequently 

when you came face-to-face with a gentleman whom came to 
know as Milton Cohen? 

A Yes. 

THE COURT: Do you see that gentleman in the 

courtroom? 

THE WITNESS: Yes, I do. 

MR. BLOCK: We will concede the identifi¬ 

cation . 

THE COURT: Now, relative to that, convorn.it ion 
that took place before the fact, before you actually met the 
man, l gather it was you who placed the call? 

THE WITNESS: Yes. 

THE COURT: Do you recall what number you called? 
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2 

THE WITNESS: I dn’t recall the actual phone 


3 

number except the area code was 612, which war. Minneapol is- 


4 

St. Paul area code. 


1 

5 

THE COURT: When you got someone on the other 


6 

end of the line, did you ask for anyone in particular? 

l 

7 

THE WITNESS: I asked for Milton Cohen. 

i 

8 

THE COURT: And a voice came on the phone? 


9 

THE WITNESS: Yes. 


10 

THE COURT: And you later met Mr. Cohen, who is 


11 

a defendant in this case? 


12 

THE WITNESS: That is correct. 


13 

THE COURT: Can you tell us whether that voice 


14 

which came on the phone back in 1968 was the same voice as 


15 

you later came to associate with the gentleman you know as 


16 

Milton Cohen? 


17 

THE WITNESS: Yes, it was. 


18 

MR. FEFFER: Very well, sir. 


19 

MR. SEGAL: This is subject, to connection. 


1 

20 ’| 

THE COURT: Yes, indeed. It is subject to con- 

: 


21 ; 

t 

nection as to Mr. Deutsch and Mr. Duboff. 


22 

Q What, if anything, did Mr. Cohen say to you during 


23 

the course of that conversation and what did you nay to 


24 

him? 


25 

A Well, Mr. Cohen reiterated what Mr. Deutsch had 
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said about earnings projections. Also mentioned that the 
Status Marketing was going t.c be set up and developed to 
package and sell the. franchise units and that within a month 
or two he was going to be in New York and would like to sit 
down and talk to me about, the company. 

Q Did you have any further conversion with Mr. 

Cohen relative to financial information? 

A Yes, I did. I asked him for the current 
financial statements -- 

MR. BLOCK: Is this on the sme occasion. 

MR. FEFFER: Yes. 

THE COURT: In other words, you are now recounting 
just one long distance telephone conve.rsation that you made 
in, oh, I guess the summer of 1968; is that right? 

THE WITNESS: Right. 

THE COURT: Go ahead. 

A I asked him for the current financial information 
and to be put on the list for all subsequent financial 
statements and other financial information that might be 
avaialble on behalf of the company. 

Q Pursuant, to this request., did you receive any 
financial information? 

A Yes, 1 did. 

0 I show you Government's Exhibit 1 for idrntifi- 
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578 


catinn. can you identify that, Mr. Drone? 

A Yes. That was the -- 

y Is that the information? 

A That was the statement that ] received. 

MR. FEFFER: The government offers l f nr 

identification. 

the COURT: Did you re CQlvt , that at. son* data 

subsequent to this telephone conversation? 

THE WITNESS: Yes. It was considerably after 
the phone conversation. 

MR. RODSON: Noobjection subject to connection. 
THE COURT: Very well. 

MR. SEGAL: 1 have no objection. 

THE COURT: Same as Mr. Robson? 

MR SEGAL: Yes, your Honor. 

the COURT: Same ruling. Mr. block? 

MR* BL0CK: I haven't seen it. 

No objection 

THE COURT: Received. Received subject to 
connection relative to the Messrs, beutsch and Duboff. 

(Oovnrnmcnt's Exhibit 1 was received in evidence.) 
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MR. FEFFER: May I pass thi 


s to the jury. 


your Honor? 


than one. 


cussed 


exhibit. 


the COURT: Yes, y ou may . 

Do you have any more of them? 

HR. FEFFER: No, you r Honor, that's the only 

the COURT: it would be helpful to have more 

Ml. FEFFER: We have the later ones we dis- 


THE COURT: no, I'm talkinq about thi: 


BY MR. FEFFER: 


o I believe you made reference to a prospective 
meeting -- 

the COURT: no, it is my practice to wait 
untrl each member of the Jury has had a chance to examme. 
because I want them to be able to study the exhibit and 

then to devote their complete attention to the testimony 
the witness. 

FEFFER: I’m sorry, your Honor. 

(Pause.) 

0 1 beliove y° u last made reference to a possible 

meeting with Mr. Cohen in New York city, is that correct? 
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Yes. 


o Did you in fact meet Mr. Cohen approximately 
a month after a telephone conversation? 

A I would say a month to a month and a half 
after the conversation, yen. 

° Wh * re did thls conversation take place? 

A At the offices of status Marketing Corporation 
which were in a brownstonc on 38th Street. Manhattan. 

Can you tell us who was present at that 

meeting? 

a Mr. Deutsch, Mr. Cohen, and a Mr. Ward. 

0 Who is Mr. Ward? 

a Mr. ward was the President of Status Marketing 
Corporation. 

° Can you tell the Court and jury what Status 
Marketing Corporation is? 

A That was a company that packaged and sold 

franchising operations, including the Circus Wagon for 
Richard Packing. 

Can you tell the Court and jury what Mr. 

Cohen said to you during the course of this meeting? 

MR. ROBSON: If y OU r Honor please, I ask that 
be taken subject to connection so far as Mr. nuboff is 
concerned. 


Corporation. 
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THE COURT: Yes. In this case Mr. Deutch 
and Mr. Cohen are present, and it will be received 
against them. Duboff doesn't seem to have been present 
and therefore as to Mr. Duboff, the substance of this 
conversation will be taken subject to connection. 

A First of all. He showed me a mock up of the 
circus Wagon itself, a picture of the Circus Wagon fran¬ 
chise unit and the sign that was included with it. The 
sign was a large clown that was on stilts, towering high 
above the franchise unit itself juggling hamburgers. 

In addition to that, he mentioned that they 
were going to develop a franchising concept along the 
circus theme which woulo be differentiated from and unique 
from McDonald's franchising concept, in that it would 
utilize certain very fast moving high profit items in 
addition to McDonald's basic menu, which included ham¬ 
burgers, hot dogs, french fries. Coke and root beer, and 
some of those products were peanuts, popcorn, cotton 
candy and stuffed circus animals. 

0 Was there any reference to the profit from 
these items? 

A Yes. It was mentioned that, one, they 
would be very high profit items and that they would bo 


faster moving items than the McDonald's standard 


menu. 
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0 Old Hr. Deutsch say anything tQ yo „ during 

- course of this meeting at Status Marketing? 

A There was one other item Mr c«h 

,. Mr * Cohen mentioned 

r irst. 

^ I'm sorry. 

The take-out windows themselves were in the 

f0r ” ^ 3 ClrCU “ ^ - th. concept wss to aU o 

—si circus wagons outside of the unit and when 

a visitinq circus r>»- p • 

or fair came to town •• 

town, have .ivo animals 

" S ° th8t " -1- - sttrseted to the 

unit itself. 

0 Dld Mr - Deutsch anything during the 

Course of this meeting? 

A Tes, he did. 

0 W1U y ° U tPU thC C °«* — jury whst he 

said? 

Mr * Putsch said ho was in ♦.» 

in the process of 

buildinq a company substantially similsr hut somewhat 

from McDonald's, He was going to. through acgui- 

1° 7* “ P8nd th ° mPat — - letograting it 

th bUr98r Patty — Richard was already in ant 

cn to expand the meat business and maintain 

profit margins in a-h-,*. 

9 in thnt duo to the fart »•» - , K 

*act tiiat (hey wore 
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THE COURT: Mr. Segal? 

MR. SEGAL: I have no objection, your Honor. 
THE COURT: Received. 

(Government's Exhibits 11A, lln and 11C, 
for identification, received in evidence.) 

MR. FEFFER: Your Honor, at this time I would 
like to pass just the photographs to the jury, to save 
time. 

(Pause.) 

BY MR. FEFFER: 

0 I direct your attention to approximately 

September of 1968. Did you have a conversation with Mr. 
Deutsch — 

MR. SEGAL: Objection, your Honor. I don't 
think we ought to have leading at this hearing. 

MR. FEFFER: I have to fix the date, your 

Honor. 

0 Did you have a conversation at that time 
with Mr. Deutsch? 

THE COURT: You may answer. 

A Yes, I did. 

0 Can you tell the Court and jury where that 
conversation took place? 

A IT would have been on the telephone. 
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Deane-direct 


r > m 


Q Vfhat dld yOU Say t0 Mr - Putsch and What 
did he say to you? 


MR. ROBSON: Subject to 


Honor please. 


connection, if your 


THE COURT* . . 

' ® ub ]cct to connection as 
to Mr. Duboff and Mr . C ohen. 

MR. SEGAhj Ihur HOnr»*- 

HOnor, may wo have the 

ource of the telephone call? 

the COURT: Yes Th, c < o 

s - Thls is September — 

THE WITNESS: 1968. 

THE COURT: who called whom ,if you recaU? 

THE WITNESS• T K 1• 

j believe I n >< 

i called Mr. Deutscl 

“ 1 COUld thr °“ 9h hlm ' Mr - COhen Hr. Ward and that 

thought it was a very Interesting situation and , 

interested in stnoir u_, 

tock, both for mvsolf -»n,T 

myseit and iny customers, 

ce there was such a small number of shares out- 

to me. " 

eafter did you commence purchasing .ichar 

Hacking Stock? 

A y es, r did. 

0 Will you toll the Court ^ ^ 

Cour< nnd ’Miry, and I will 

lin,lt this to 1968, *69 how hm 

' h ° W did V f »' purchase shares of 
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2 

Richard Packing stock? 


3 

A At that time I bought most of the stock throuqf 


4 

a market maker or brokerage firm called Kelly, Andrews t. 


5 

llradley, in Mew York City. A Mr. Mernie Shwidock, or his 


6 

assistant, Jeri.y, would call me when stock was available 


7 

and I would take it either for myself or my customers, or 


8 

both. 


9 

Q Do you know approximately how many shares 


10 

of Richard Packing stock you bought for yourself and/or 


11 

for your customers over the period of the next year or 


12 

so? 


13 

A Approximately 8 to 12 thousand shares. 


14 

MR. SEGAL: May we have the period of this 


15 

purchase fixed? 


16 

THE COURT: If you can; when did you begin 


17 

buying and during what period did you aggregate 8 to 12 


18 

thousand shares? 


19 

THE WITNESS: Starting in July of 1968 through 


20 • 

all of 1969. 


21 

THE COURT: So that by the end of 1969 you had 


22 

accumulated some 8 to 12 thousand shares? 


23 

A That's correct. 


21 

0 This would be for yourself and your customers! 


2T> 

A Correct. 
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1 nnrnrh 


l***M*4 


2ol 

do.tno -d i t*oc t 


'■' , '“ 1 y0 " ... 

th ° °" U what suld «* y°u>-3oi r Jn „ .. iiai(1 

h * • •’ •"u t::cli? 

I initiate the call and naked :,r. ,touted. 

" r ° iX AS#OClato * » sizable amount of 

.hacking and some of his other stocks, how con,., 

"■ ty '^ U,C “ ^ "° Uld *» -Mo to oot out of the 

—1, since the market was very narrow, or thin, and 
Ihc.e wore not very many shares outstanding. 

(1 w,lnt t,id he say lo you? 

»" said to , nc that "IT,,,,!,, don', wort". , r 

t y °“ r /0 " r ““ of any stool that y„n wan, 

Lo soil." 


of 10CO. 


0 1 “ 9 ° in<! "««* Vour attention to January 

CO. 

' !,U ^ " aVO an ° CCasi °n to telephone „r. neutsch 


<-ii: that tine? 


A Ycf >> l did. 

l/i 11 you p]o ijn( t | f * 11 . _ 

r *; When w.»:i th.iiy 
M,< * .. .nunry 'r,0. 

0 ‘till you Please tel, the Court and- jury what 

V ‘ ,U ' ,r - H0Ut - iCh ""M he said ,o von during 

the cot] TUP or Mn*. ^ 

tn.tt phono conversation? 
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A I said to him that both I and some of my customers 
were concerned because Richard Packing stock had dropped 
from about — well, from the early 30's to, roughly, the 
nid and some of my people wore thinking of .selling 

out, and Mr. Deutsch said to me, "Hugh, don't worry. nig 
things are happening here. We are about to close on Value 
Line," which is a large mutual fund and they wore about 
to take a sizable position in the company, "And I want 
the stock at 28 to 30 and ultimately much higher, and 1 
suggest that you buy mere, and I am going to buy more behind 


you. 


•i 


0 \ft a t did you do as a result of this conversation? 

A Over the next several weeks I bought several 

hundred shares of stock. 

O Again, will you tell the Court and jury how you 
purchased these shares of Richard Packing stock? 

A At that time I would receive phone calls from 
Kelly, Andrews & Bradley, either a Mr. Shwidock or his 
assistant, C.erry, and most of the stock was purchased as 
a result ot their offering. 

" 1 am going to direct yoiu attention now to the 

latter part of 19f>8. 

bid you have an occasion at that time to go to 
Denver, Colorado? 
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Donno-d i i <>ct 

Von, I did. 

Where did you go in Denver, Colorado? 

1 went to a company called Financial Proqrams. 

What is Financial Programs? 

It's a complex of about five mutual funds. 

Whom did you speak with at Financial Programs? 

A Mr. Robert Anton and a Mr. Jack Hurley. 

Who was Mr. Jack Hurley? 

Mr. Jack Hurley was a portfolio manager who 

ultimately became portfolio manager of Financial Venture 
Fund. 

0 And Mr. Robert Anton? 

A He was another portfolio manager for one of the 
other funds there . 

0 Can you tell the Court and jury what you said to Mr 
Hurley and to Mr. Anton in Denver, Colorado? 

MR. SEGAL: Your Honor, I take it this is 
subject to connection? 

THE COURT: Yes, it. is. 

Lot mo be .sure of something: At this eonvrrs.it ion 
woic any <>l the throe defendants hero on trial, Mr. Cohen, 

Mr. Doutsch or Mr. Duboff — wore any of them present? 

THE WITNESS: No, your Honor. 

■i'IIE COURT: Then this conversation will be admitted 
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subject to connection as to ali defendants. 

Go ahead. 

MR. ROBSON: Your Honor, may I ask a Question? 

The witness was asked to state what ho said to 
them. I don’t object to that. If he is going to be asked 
what they said to him, I object with respect to at least 
one of them and I am not sure I want to state the reasons 
on the record, but if your Honor will read the indictment, 
you will sec why I object as to one of them. 

MR. PUFFER: I will not be asking for conversation 
from Mr. Anton, your Honor. 

TIIM COURT: That is most important. I don’t 
want to have anything that was said by Mr. Anton. 

You just tell us what you said to these gentlemen 
an** then what Mr. Hurley sain to you. 

Does that- take* car** of your objection? 

MR. RoBSON: Yes, sir. 

m ►■'irst of all, Mr. Hurley mentioned to me that no 
was about to Recom« portfolio mana»»*»r nt a new fund 
t*'at they were in me process of ocvolopinq out there. 

C) no you know how much money Mr. Hurley would have 

available in this new fund for investment purposes? 

A At that time, no, because the fund was not. 
effective, and 1 am not sure the prospectus was ready. 
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591 


l? ' >id you »«b«c»|uonUy learn how much money? 

A Yes. 

0 Mow much was that? 

A In the neighborhood of — 

MR. finejAL: Objection. 

TI,E ( ’ 0UIn ' : Let's got the answer, 
in the neighbor!)..ocl of what.’ 

A to 50 million dollars. 

Tin: COURT: When did you learn for the first 
time that this fund had assets of 30 to 30 minion dollars? 
T.m WITNESS: Won, it „ ou ,d have boon in the 

Bprin " ° f J3C9 ' b “ ^ was at that point that , think 1 
was shown a prospectus as to roughly what the amount was. 

° r '° ln,J back to the conversation with Mr. hnton 

and Nr. Hurley, can you relate to the Court and jury what 
tm inspired? 

Mr. hurley mentioned that he was going to head 
a new Venture fund at Financial Programs and that he would 
be interested in emerging, high-risk, high-growth-potential 
type securities, and he asked me if , knew of „„ v itlmi , )r 
any people that could help hlni uith ul ,, L „ c W(1H intorcliLcd 


0 What did 


you say to him? 


A ' U “‘ U tu 1,1,11 1,111 war. company called 
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b ciuiuch Denno-direoi. 

Jaffee & Company that had had a vary fin- record with a 
number of extremely unusual stocks, starting with Solatron 
Divisions, Leasco Data, and they were in the process of 
building a company called Combustion Equipment, and now they 
were specifically interested in a company called Richard 
Packing, which Mr. Deutsch was really behind and trying to 

buiId. 

o Following this meeting, did you have occasion 
to speak with Mr. Deutsch on the telephone? 

A Yes, T did. 

o Did you initiate this conversation? 

A I believe 1 did. 

q What did you say to Mr. Duetsch? 

A I mentioned that Mr. Hurley, in particular, 
in Denver, seemed very interested in what Jaffee and he 
were doing. 

q Did you have an occasion to return to Denver, 
Colorado, in the late part of February 19C.9? 

A Yes, I did. 

(i Did you see Mr. Hurley on that occasion? 

A Yes. 

Mr. Anton? 

A Yes. 

o Thereafter did you have occasion to no to Dos 
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to February of 1.70. old you have an occasion to telepho,e 
Mr. Deutsch at that time? 

A Yes, I did. 

u Will you tell the Court and jury what you said 
to Hr. Deutsch and what he said to you? 

A I said to him that the St. Croix Associates - 

I MR. SEGAL: Your Honor, I am going to object to 

anything in this time period. It is outside the purview 
of any charge. 

MR. FEFFER: February 1970? 

MR. SEGAL: That is correct, your Honor. 

THE COURT: Overruled. 

U Go ahead Mr. Deane. 

A I said to Mr. Deutsch at that time that my 
largest account in Rlcahrd Packing, St. Croix Associates, 
was very concerned because they had not received the 
June 30, 1969, annual report, and that they could not 
evaluate the financial position or condition of the company 
relative to the 200 franchises that were supposed to have 
been sold at that time, and been able to project meaning¬ 
ful earnings, and that, they were nervous and concerned 
about the stock. 

U WaS there an Y reference to the financing of 
Richard Packing? 
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MK.ROBSON: If your Honor please, I object to this 

constant leading. There is a proper way, and I am sure 
Mr. Feffer knows it, to ask a question about a conversation. 
THE COURT: Sustained. 

0 Was there any further conversation, Mr. Deane? 

A Yes, there was. Mr. Deutsch said, "Don't be 
concerned, Hugh. Forget about the annual report. 

It is not signfiicant. I have 15 to 20 million lined up 
to handle the 200 Richard — the Circus Wagons that we 
have sold." 

Q What did you say to him? 

MR. BLOCK: I am sorry,just a second. I didn't 

get that. 

THE COURT: Let me have the reporter read it 

back. 

(Read.) 

0 Would that be Circus Wagon franchises? 

A Yes. 

MR. ROBSON: 15 or 20 million what? 

A Lined up to finance the Circus Wagon franchise. 

^ What did you say to him in response to this? 

A Well, then I told him I'd have to call him back. 

I caLled St. Croix Associates, related the information 
to them. They stated to me that they still wanted to 
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606 


sell the stock. 


SO I called Mr. Deutsch back and told him that 

I St. Croix Associates wanted to sell 4.000 shares of stock to 
get me a bid. 

Q Then what happened? 

A LitherMr. Deutsch put me on hold or said he’d 

call me back and he said New Dimenions would pay 37 for 
4,000 shares. 

Q What is New Dimensions, Mr. Deane? 

A It is a securities - brokerage firm located 
in New York City. 

° Did you in fact sell the 4,000 shares to 
New Dimensions Securities? 

A Yes. 

0 VOU mentioned an annual report. Did you have 

discussions with Mr. Cohen with respect to an annual 
report? 

A Yes, I did. 

0 When was the first discussion that you had with 
Mr. Cohen? 


A Roughly August of 1969. 

Wh<lt dld VOU 3ay to Mr. Cohen and what did he say 
to you and where did the conversation take place? 

A It would have taken place on the telephone. 
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dhbr 8 Deane-direct. 

I said to him that not only I but several of my customers 
were a little concerned because they had not received the 
annual report that was due in July or August of 1969. 

And we were, wondering where it was. And I asked about it 
constantly. 

Q Did you have an occasion to speak to Mr. Cohen 
again on the same subject? 

A Yes. 

Q Approximately how many times? 

A I would say six to eight times. 

0. Did the conversations take place on the telephone? 

A Yes, they did. 

Q What did Mr. Cohen say to you in response to 
these requests of yours? 

A Well, in one instance they were changing account¬ 
ants and they hadn't, been able to get certain investors or 
situations valued, and, you know, it will be out, it is 
coming out and so forth. 

0 now long were you a shareholder of Richard 
Packing Company, Mr.Deane? 

A Roughly a year and three-quarters. 

0 Did you ever receive notification of any type?, 
verbal or written, as to an offering of Richard Packing 
shares? 
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No, i didn't. 




HR. PUFFER: At this time, your Honor, the 
government renew, its offer of 13-A end 13- B . 

™ E COURT: When wee the iast time you ashed 
either Mr. Deutsch or Mr. Cohen for a Richard Packing 
Company annual report? 

the witness: It would have been March or April of 

19 70 . 

the COURT: What annual report ^ ^ 

THE WITNESS: The June 30, 1969 annual report. 

THE COURT: Did you ever request the 1970 

annual report of either of them? 

THE WITNESS: I wouldn't have had occasion to. 
but - because after mid June of '70, I really had no 
further inte-est in the company. 

the COURT: I „i U continue my ruUng ^ 

Government's Exhibit 13-B. 

Relative to 13 -a h* h 

A, did there come a time when you 

did receive a copy of the 1969 annual report? 

THE WITNESS: Yes, I did. 

the COURT: When was that? 

THE WITNESS: I believe it was April of 1970. 

THE COURT: You might, show the witness Oovern- 
mont's Exhibit 13-A for identification. 
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**¥*» 

MR. ROBSON: I am not sure that it is necessary to 
go into very great length to make the point I have got to 
make here. 

/ Basically, it is my position, and I believe 
that it is joined in by counsel for the other defendants, 
that, a defendant is entitled to be confronted with some 
specifity on the charges being made against, him when he comes 
to trial. 

We have an indictment, which has not. one word of 
reference to any misrepresentation with respect to the 
financial condition of Richard Packing with respect to its 
projections, with respect to its business operations. 

The only misrepresentations which are referred to are 
misrepresentations allegedly made in the offering circular 
with respect to certain relationships. 

Now, through the statements by the government during 
the testimony of Mr. Malmon and now through the testimony 
of Mr. Deane, it appears we are going to be confronted 
with allegations that there were misrepresentations with 
respect to the earnings projections of the company, 
with respect to funds that Mr. Deutsch says the 
company had available to finance with franchises, with 
reasons why the annual report was delayed, with whether or 
not the accountants were in fact, having difficulty with 
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the inventory on that particular date, with whether or ^ 

Md,ard PaC,tlng had in '«* «M -at they had acquired 

the Dun. Buggy COmpany . and with respect to the alleged 

number of dune buggies which were sold », 

8 SOid - Also we had 

reference to the number of fr*nr*u< 

anchises which were allegedly 

sold. 

SO we now have five or six major areas of alleged 

misrepresentations. and I can only assume if there is 

any relevance to Mr. Deane's testimony at all. that it is for 

the purpose of establishing that statements made to him 
were false. y ^ ^ 

, ^ now have six completely new areas of misrepre- ! 
sentation as to which not a hint is contained in the 

indictment. We are now expected to defend against this hind 

° f C " ar9e ' and Mr ‘ Feff "' 1 *• *>-, to say that he 

showed us lots of documents, four or five cartons fmi. and 

it we had a certain amount of ingenuity we probably could 

have guessed from some of j 

me of the documents which he showed 

us last week, two or three k , 

Aree, that they might be going into 

this. ] 

nut that is not how a defendant is required 
to be advised of what he is facing f n an indictment. ^ 

Vour honor, if this were a civil complain'T^re 
IS no question in my mind that it would dismissed for lack 
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of specificity. 


3 

how, the Courts have allowed a certain leeway 


4 

in terms of alleging a crime in the terms of a statute 


5 

but I don't, see that that is a basis for compelling a 


6 

defendant to sit here in court and, for the first time, 


7 

learn what. it. is he is being charged with. 1 have no idea 


8 

wnether 200 dune buggies were sold or weren't sold at tnis 


9 

point. I don't know anything about dune buggies. I had 


10 

no idea that I was ever going to be required to know 


11 

anything about dune buggies. 


12 

I don't know when these and all reports were 


13 

prepareu or what the problems were. I never had any reason 


14 

to suspect there would be any question about it. 


15 

Your honor, I don't know what more I can say. 


16 

I think your honor understands thoroughly what my point is. 


17 

MR. liLOCK: If your honor please, I not only 


18 

join in Mr. Robson's motion, but I would also like to 


19 

move to strike out the testimony of Mr. Deane in its 


20 ■ 

entirety as uealing with matters that are wholly irrele- 


21 

vant. to the issues involved in this case. 


22 

I would cite, your honor, the case of Stirone 


23 

v. United States, 361 U.S. 212, decision rendered in 1960, 


24 

in Wiiich the Supreme Court of the United States reversed 


25 

a conviction — if I may tell you briefly what the 
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case involved, that was a case involving a liobb’s Act 
situation in which the defendant „ as alleged fo ^ 

nterfertd with inter.tate operations in connection 
with certain construction Jobs by interfering with the 
shipments of sa n d for the construction job. 


614a 
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In the course of the trial, there was proof 

3 

adduced by the government that he also interfered with 

4 

the shipments of steel, and the Supreme Court said that 

5 

that testimony was completely inadmissible in light of 

6 

the charges in the indictment, and they reversed. 

7 

Essentially they held that it was a fatal variance. So 

8 

on that basis, and because of the multiplication of issues. 

9 

which are not even hinted at in the indictment, I not 

10 

only join in what Mr. Robson said, but I movs to have ! 

i 

11 

the testimony of Mr. Deane stricken in its entirety be¬ 

12 

cause I don't think it has any bearing on the issues 

13 

involved here. 

14 

THE COURT: Mr. Segal. 

15 

MR. SEGAL: Your Honor, I would join in the 

16 

motion to strike and I think that at this point, though 

17 

it seems unusual for a group such as you have before you 

18 

to claim surprise in the course of a case like this, I 

19 

think if there is anj one time that as a case unfolds 

20 • 

there is a legitimate claim to such a statement, it is 

21 

now. 

22 

As this information reads, the information 

23 

is quite specific as to a particularly narrow area that 

24 

wo could address ourselves to. There has been request 

2T) 

here and repeated request, for disclosure on the part of 
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the government, both in the bill of pertioulare and in 
argument made in connection with such. At all times the 
government indicated that the statute itself sufficiently 
apprised us of the crime with which we were charged. Now, 
what is happening and I think what is particularly germane 
here, it is not offered that a legitimate claim can be 
made about when. it is that jeopardy attaches in a 
particular area. 

We have livo indictments and I must say with 
the five indictments I am not sure that the government's 
introduction of proof from material that has been gleened 
from five separate or five coordinated investigations -- 
we have not been able to gleen where it is we are in a 
period and we are in a structure that we can defend against 

Material obtained from investigations which 
relate to other stocks at other times, other places, and 
that is all being brought in here on the basis of which 
there have been false and misleading statements. If the 
government knew this, they could have a PP ised us of this. 

We now have a situation with regard to dune 
buqgies, we have a situation with regard to the Richard 
Franchising, which has suddenly come into this case as 
though it was the same as Richard Packing. The government 
could have told us this. 


\( 
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We stand out in the hall, your Honor, during 
the recess and we try to determine what, if any, document 
we have available, and we don't have documents available 
here. Whatever documents we would have on these new 
topics are somehow in another section, in Minneapolis, 
and this is not a New York firm. So what we are talking 
about is a defense which now suddenly, at the 11th hour, 
must reach out and cross examine a man who is on trial 

on the basis of materials we could have known about but 
did not know about. 

I have prepared before that we we are getting 
into is a possible amendment of the information we have, 
an amendment by the government, almost on an ad hoc basis, 
as they determine that another piece of evidence would be 
germane to what it is they are talking about and I would 
urge to the Court that that is not the way a criminal 
trial should be tried nor is it a criminal trial that can 
be kept within reasonable regular bounds. 

If we had to prepare ourselves a»; wo did 
against the offering circular, wo would be ready to defend 
the case. At this point, when we have to defend against 
the activities and projections of something like Richard 
Franchising and now to determine whether or not we have 
materials which would confirm the fact that either we did 
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or did not have 200 franchises leased out as this witness 
said was said to him, we might be in a position to cross 
examine adequately or at least to defend, but we are 
getting into a much broader area than anticipated and an 
area where we are not sure where jeopardy is attaching 
and for what particular crime. 

These are not either cognizable under the 
similar act theories nor are they cognizable under any 
theory I can see except one in which the government, chooses 
to expand and amend its indictment to suit its purposes 
for the moment. 

When we h've a situation like an annual report,| 
if that was something we had to defend against, the govern 
ment should have said such, and if we had that knowledge, 
it would be possible at that point to have information 
available to us and handy for our use which could be 
used to examine this witness, and background material on 
this witness in terms of these particular situations. 

On the other hand, where we come into a case 
thinking that we are being charged with false and mis¬ 
leading statements that are made in connection with an 
offering circular and now we are charged with three or 
l0ur different areas of false and misleading statements, 
all of which could have been told to us at an earlier 
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time, we are at a loss. 

Now, I suppose the neatest way is to restrict 
the government's proof. The least that we could request 
at this time, if the motion to strike that testimony of 
Mr. Deane is denied, is for a continuance as of this time 
so that we might be able to prepay against what is an 
over-expanding kind of concept that we are faced with in 
the courtroom. 

It is quite serious that we have materials 
available to us which can be used for the purpose of cross 
examining this witness, and cross examining him on the 
basis of information which he has given as part of his 
testimony, and I would respectfully request, therefore, 
that either the testimony be stricken or that the defense 
be granted additional time within which we can begin to 
meet the charges that are made here. 

I also think it might be germane for the 
government at this point to give another amended bill of 
particulars so that we would at least know for the future 
where we are, but as of this point, where wo are dealing 
with the document that provoked this argument, we are 
without the wherewithal1 merely because we have not been 
so informed that we would have to defend against an annual 
report such ai the one that the government now proposes 
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to introduce evidence and not. your „onor. interestingly 
enough. is this document. Exhibit 1 3A being put in __ 

^ i. false and fisieading; the government chooses to put 

'his document in because they are in effect t 

y re In effect rebutting the 

propriety of their own case. They are saying that this 

document proves that what this witless has testified to 
was wrong. 

m effect, they are trying to shore up his 

testimony as if they were cross examining the defendants 

themselves, introducing this document not as it shou.d 

Properly be introduced at this point, but the fact that it t 

“an misleading - they are not syaing that, they are f 

saying this document is oKay and we didn-t have anything i 

to do with misleading anybody about the •„ r e port but , 

rather, this document rebuts the testimony the witness 
has given. 

1 thlnk At 1S an in gonious technique the 

government is employincr rho 

ymg. The government puts a witness 

on the stand and says projections win be a doHar, 

52.50 and 55.00 and now they put in a document which 

Proposes to show the actual result was five cents earning 

P«r -hare. They intend to argue from that that we were 
misleading this man. 

that at this point Government's Exhi ii 
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13A is not admissible and I would respectfully move for 
the relief I have requested. 

MR. ROBSON: Your Honor, I just briefly skimmed 
through Mr. Deane's grand jury testimony and there is not 
one word I am able to find in that grand jury testimony 
with respect to any of these alleged representations. 

He is not asked and did not testify that anyone told him 
there were projections of $2.50 a share, did not testify 
about the alleged conversation with Mr. Deutsch and the 
$15,000,000 in cash or the dune buggies or 200 dune 
buggies being sold. 

All of this testimony is being adduced now for 
the first tim» and represents an attempt by the United 
States Attorney to found an information or indictment on 
something entirely different than that which was before 
the grand jury and there are cases, and I have not com¬ 
pleted a memorandum on the subject, which hold that a 
case may not be founded on evidence which was not before 
the grand jury when we are talking about different theoriei. 

I realize the grand jury didn't have to hear 
every aspect of the case, but when the grand jury alleges 
a misrepresentation which in fact was never presented to 
it, then I think it is unfair at this time to allow the 
Assistant United States Attorney to determine what the 
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charqe ought to be. 


Ml. BLOCK: I would like to add one short 


word, your Honor. I think it 
if I could direct your Honor's 
of the information -- 

(Continued on next 


La very significant that -- 
attention to paragraph 11E 

page.) 
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1 r uracil r,2? 

Tin COURT: I am lookinq at it ricjlit now. 

MR. BT.OCK: This, I think, points up what we 
are saying, althouqh in a somewhat different context. Tt 
says, "Commencing on or about March 'G9, Bernard Deutsch 
and Stanley Duboff, the defendants, for the purpose of 
causing the price of Richard Packing common stock to rise 
in the open market, induced certain mutual funds in Denver, 
Colorado," and then it names certain mutual funds, "to 
purchase Richard Packing common stock through Jaffee & 
Company, a registered broker-dealer where they were 
registered representatives," and then it goes on and omits 
any statement about false and misleading representations. 

It doesn't say that. That was where it should have been 
said, if that was going to be the thrust of the Government's 
case, instead of which it goes on to talk about "induce 
them to purchase from accounts over which they exercised 
control or in which they had a beneficial interest," ami 
so forth. 

Go that this is dehors the charges, your Honor. 

MR. 51 '.GAL: Your Honor, we have the St. Croix 
fund that this witness testified to, and that is nowhere 
stated in this information. They have named the five Denver 
funds and that was the object, supposedly, of the activities 
of these defendants. 
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Now. apparently, thin fund, too, is somehow 
Misled into either buying the stock or keepinn it, or sei i„, 
t when it is too late, and that specifically, even with 
this Paragraph 3. would be a Government amendment of a 
situation that was nowhero named before. j 

Tin: COURT: Mr. Feffer? 

I MR - FEFFER; Vos, your Honor. 

Vour Honor, I think it is neeessarv at this ,. 0 i„,, 
oven thouqh it may he a little eumhersome, to rent, i„ certainj 
sccttons of this information. Mr. Segal makes the comment 
that the misrepresentations that are allied in the infor¬ 
mation relate to the 10,000 share offering and I would 
Uke your honor to look at Paragraph 8 of the conspiracy 
count, Paragraph 9 of the conspiracy count. Paragraph 10 
of the conspiracy count, Paraoraph 11 , and essential, v, 
vour honor. Count 1 charoos the defendants and their co- 
conspirators with employing devices, scheme, and artifices 
to defraud purchasers of nichard Packino common stock, with 
obtainino money by means of untrue statements of material 
facts, and omission, to state facts necessary to be stated 
in order to make the statements made i the lioht of the 
circumstances under which they were made not misleading and 
with ennaein, in transactions, practices and courses of 
business which would and did operate as a fraud and deceit 
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upon the purchasers of Richard Packing stock. 

Your Honor, the law is clear in this Circuit, 
and we will have a memorandum for your Honor the first thing 
tomorrow morning, that this Circuit has consistently 
sustained indictments which merely track the language of 
the statute in question and, in addition, do little 
more than state relevant times, places and in approximate 
terms. Indictments have been consistently upheld in this 
Circuit on that basis. I will save the citations until to¬ 
morrow morning until we have a memorandum before your 
Honor. 

With that in mind, for Mr. Robson to suggest that 
we are required to list in the indictment or in the infor¬ 
mation each and every misrepresentation that was made is 
ludicrous and for him to go further and suggest and keep 
making references to these four or five boxes of documents 
which he received which somehow misled him as to what the 
Government was going to do in this case — I think it is 
important to stress again that we agreed to give the 
defendants a very small number of documents, and I would 
say that they approximated something like a hundred in 
number, of just those exhibits which the Government intended 
to offer at .trial, and we told them at that t ime that wo 
would probably offer less, but those would be .ill inclusive. 
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purpose of beinq able to work out prior to trial 
to V°ur honor's irstructi M"tsuant 

of object ^ recommendation, anv tvpes 
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approximately 020,000,000 in financing lined up." 

MR. ORENSTEIN: Value Line had restricted stock. 
How could they sell out? 

MR. Fl'FFER: If I said Value Line, I'm sorry. 

I meant Gt. Croix Associates. That was the purpose of that 
testimony and it is certainly germane and goes to the state 
of mind of Mr. beutsch and what he was doing with Richard 
Packing stock during that time. 

These types of conversations, your Honor, are 
obviously critical to the Government's case and that this 
whole line of testimony should be stricken is ridiculous, 
lie is named in the indictment and informatio. as a co¬ 
conspirator . 

The final thing is this idea of jeopardy attaching 
here. How the defendants will be in jeopardy because the 
Government shows projections of Richard Packing stock 
and the number of franchises that were said to be solved 
during a period of 1968 and 1969 -- how that places them 
in jeopardy in cases relating to Acrite, Frigatemp, 
Integrated Medical, is beyond mo. Those are facts 
peculiar to Richard Packing and cannot pi ace the defendants 
in jeopardy with respect to the other trials they are now 
fnoing. 

Till: t’OURT; Thank you. 
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The Court's first reaction is that the information 
charges manipulation of Richard Packing Company stock, 
and I would think on that basis alone Mr. Deane's 
testimony should not be stricken. 

According to my notes of his testimony, so I can 
put this matter into context, he was persuaded to purchase 
some a to 12 thousand shares, which is a substantial 
amount of Richard Packing Company stock, for his account and 
for that of his customers, from July of 19G3 through the 
end of I960, beginning with a purchase, as I remember it, 
in '68, and he acquired more and more stock, as I heard his 
testimony, he panicked a bit when the stock dropped from the 
30 s into the 20's, ho sought reassurance from Mr. beutsch, 
who said, according to my notes and recollection, "Hugh, 
don t worry. Mr. beutsch then told him about Value Line 
and it would appear to me that the purpose of telling 
someone that Value Line was coming in and purchasing 
restricted stock for 28 would be to reassure him so that he 
would hold and wouldn't dump in what was a thin market 
to cause the stock to go further down. 
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It would seem to mo, the way I have hoard his 


testimony, Mr. Deutsch, in a series of conversations, was 
trying to persuade Mr. Deane and his clients, among 
them his client, St. Croix Associates, not to sell, to hold 
their stock, and of course one of the purposes that you 
try to establish in a manipulation — the allegation is 
that one of the things the alleged manipulators would try 
to do is either to keep those holding their stock from 
dumping it and causing the whole thing to collapse — 

I see that was what was being done here. 

"Forget about the annual report," said Mr. Deutsch, 
according to Mr. Deane, "It is not significant. I have 
1 j or 20 million dollars lined up to finance the purchase 
of Circus Wagons,""This is a venture that is really taking ofl 
Hold onto your stock." 

Shortly thereafter, we have more testimony that 
he asked Mr. Cohen for the 19G9 annual report several times 
over. It seems to me that if the annual report had been 
furnished and if it had shown miniscule earnings, this 
would have been an incentive to him to do more than sell 
4,000 shares; it would have resulted, I should think, in 
his trying to dump almost all of the 8 to 12 thousand 
shares which had been purchased, and I see this as being part 
and parcel of a conspiracy,part of which was to manipulate, 
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POrt WhiCh was to "old stock uherG 
’ — would not collapse . 

f yOU teU thiS was not P art of the manip¬ 
ulation, I would like to hoar it but r 
I xt ' but I see It that way. 

’ Withh0lJi '-l 1-1 financial a as a moans 

l7:~ ^ and UUi "“ tCly " n ™“ »' -ninulatin. 

I - — - -ding the stock whore it was and .dim, , 

| tho l>ric ” up, and that is nan , , 

| l-rt and parcel oi manipulation. 

oryet: anything else; doesn't th- ,• r 

the information charge a 

manipulation and isn't tv>i . 

what a withholding of the true 
financials is effecting? Tf r 

and , 91,1 Wr ° n9, 1 t0 hG - -hy 

and how I am wrong, but I am t»iui 

diking now about tho gut. 

0 f f 7 Char9C hCrU - WMCh ' “ 1 ~ - a manipulation 

1 a "d a manipulation of tho stock, i„ this 

° aSr Richnr <i Packing stock. 

M;> ‘ BLOCK: May I trv ^ 

Y to answer, youi Honor? 

Till: C0 ™T: Of course. 

’ 13L0CK ’ Wel1 ' y ° U kn ° W ' thore a mill ion 

afferent ways on the basis of inf 

SiS °r information r hum 

n i have acquired 

over tho vpa rc . 

vears of mampuiatin, securities, and i think our 
Muairel here is with 

the way i„ which „„ ,„e charged i n 

the indictment with h ,,i 

With having attempted to manipulate. 

Now, suppose, your Honor, that f nr 

' rnat for example — 

1 know that one of the . 

the things that is done in , • 

nc *» a manipulation 
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is only to sell on the o p tali e^ for example. That is one 
way. 

Now, if that were to come into this case, it 
seems to me that should lave been charged. I have tried 
stock fraud cases in which that kind of manipulation was 
specified. 

Hero in Paragraph 11-e, they specify the way in 
which the manipulation was being done. They are now 
proving other ways, and that is whore our quarrel comes 
along with the way this indictment has been drawn. 

THK COURT: It seems to me that if they can tie 
their proof into a manipulation of the price of this stock, 
they have put you on such notice in the information to 
undercut the argument which Mr. Robson made in the first 
instance, which basically is (a) they didn't put any of 
this into the grand jury — I don't really see that as a 
problem -- but (b) the thing that has concerned mo these 
last couple of days is the matter of surprise. 

Absent a claim of manipulation and absent being 
able to tie this into manipulation, 1 might be persuaded 
in the direction of the arguments you three gentlemen have 
made, but I think this is just another way of proving a 
charge. The charge is manipulation. How they go about it, 
the means by which they carry out the manipulation is a mattej 
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oJ proof. 

I 

" ^ ° POrate in thr « °r four different ways 

««> •>« indictment or infection ai.eges one means. , don . t 

| «ne a preclusion absent their having precluded themselves 

iB U ‘° ir bU1 ° f PartiCUl — *»t is sonothing 1 ashed 
the other day. Unfortunately for the defendants, they arc 

not precluded from anythin, in their bill o, particulars. 

I loohed at it again while you were arguing, as a matter 

°f fact, and I would suggest, as long as they equate their 

P-of with ultimately proving manipulation, they are proving 

charge., alleged ln the information and I must pormiL them 
to do it. 

That is the way I see it Tf t 

r it. If I am in error, you 

had best correct me now. X win thinh about this overnight, 
but I would like to have some input from you gentlemen 
on how I have erred in reaching the conclusion that this 
goes to prove the charge of manipulation, and if it does 

go to prove that charqe. then if ie 

ge ' then lt lg relevant> material 

and properly admissible. 

MR. ROUSON: r will not presume to say to your 
honor you have erred, although Hr. Fetter doesn't seem lo 

any drffrculty in calling my position ludicrous and 
ridiculous. 

the COURT: No, 1 don’t, or I wouid not have 
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articulated my thinking the way 1 have. I don't regard it 
as ludicrous and I don't think Mr. Feffer does, either. 

MR. ROBSON: I think that the argument of 
surprise Q r the fact that the evidence goes beyond the in¬ 
dictment applies equally whether you attribute the evidence 
to proof of a misrepresentation or proof of manipulation, 
because in both cases the indictment, after alleging vorv 
generally what Mr. Feffer read to you, is nothing but a 
broad, general repeat of the words of the statute, but 
the indictment then goes into certain specifics. 

We came into this Court and asked for specifics, 
in what way were we alleged to have committed a crime 
of scheme or enter into a device or artifice to defraud, 
and we asked also how did we misrepresent? We were told, 
or the Court was told, and we wert told through that -- 

THE COURT: Read the indictment. 

MR. ROBSON: I have read it. 

THE COURT: That is what they say. 

MR. ROBSON: They said they sot forth means 
paragraphs and from those means paragraphs wo can tell what 
they are charging we did. 

They say we controlled certain accounts and bought 
and sold stock. There is cextain portions of Deane's 
testimony that 1 think would be appropriate, where he says 
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He bought through Kelly, Andrews & n r ^n 

1 liurews 4 Bradley certain shares 

and that could conceivably be tied up. i can sttl that 

| Int ° thiS indic ^nt, but where beane suddenly 

comes along and says he wanted to sell Ccom bt. Crorx 

Associates stock and Mr. bcutsch sard, -Don't worry about 

AL * W ° ,UlVO S ° me financin *' M that is nowhere referred to 
dlrOCUy <>r lndlr ° Ctl V in this information. There is „„ 

thJt a " yb,X,y r ° Cdin3 thls information co»l„ conceivably 
b<! 1U ' eParC ' d t0 face «,at kind of allegation. 

We know that wo aro supposed to have dealt 
with accounts which we controlled, we are supposed to have 

-ducod lhe mutual funds in Denver to huy stock in order 
to restrict the supply. „ e aro prop , lrod to „„„ t , )o3£ 

charyes, but we never had any idea this was the kind of 
manipulation wo would bo charged with. 

If Mr. Feffer says all they have to do is alleged 

^ th " W ° rdS ° f th ° StatvMy but if they had an indictment 
that didn’t contain the means paragraphs, they would have 
been compelled to give a lot for — 

T,H: C ° URT: 1 Was P^suadod by the statement 

•hoy have made and we have this extensive indictment 

and they said just look nt _ 

l the moans paragraphs. 

• have been looking at Mr. keffer-s memo, „„d„m 
J " W in 'O - mot i on Co. a hi,, „a, , i enters 
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^V312(^];)2g f i j-ef f u • . 

arst thing in t h e morning. The gury has been 

" Pr ° 3ent anythln9 tC 1 ~f that you do so at , ;1 
tomorrow morning. i w i l2 h _ 

win be considering the matter f urtho 

At the moment, the conr-*- 

COUrt carves decision on 
the applications. Now thn * i- 

NOW, tho appl lcations Kh . ch j have 

hefore me are basically twofold: 

Number one, the Government makes an a ,. 

maxes an application 

PUt " **“ 1969 — 1 —• fncidentally, from the 
questions which were asked by the Coert of Mr. Oeane 

and his lack of interest in 1970 t i i 

970 ' i don't consider that r 

an offer before me now of the i„. annua, report, so 
1 «" qorng to be focusing relating to the Government's 

-tice and adequate notice was given to make this 
matter of non-surprise 

' roleva nco, materiality. , wU1 
consider all those things. 

On the other hand, i w ili 

consider the defendants' 

motion to strike Mr. Deane's testis 

testimony. I am not# frankly> 
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gentlemen, persuaded to do that, nor am I persuaded to 
grant a continuance, but I am troubled about the Government's 
bringing in this annual report and I will consider that 


further. 


I will reserve on both of these things. If you 


want to present anything to mo, you will do it by 9:19 
tomorrow morning. 

MR. BLOCK: Your Honor, may I remind you that 
you wore going to look overnight at the Shwidock grand 
jury testimony? We have agreed on 3518 and 3519. 

THE] COURT: If you have it, I will take it, and 
if you would mark it, needless to say, I would appreciate 



MR. BLOCK: It is relatively short, your Honor, 
so that I think you can skim the whole; thing. 

THE COURT: 1 will take that with me. 

I will reserve decision, then, on the motion 
to admit the 1969 annual report, the application by the 
Government to offer that, and the motion to strike, and 
I v/ill review Mr. Shwidock' s testimony in light of the 
comments which were made earlier today by counsel. 

MR. ROBSON: Your Honor, may I make one request 
on the record? I would like your Honor to ask the United 
States Attorney whether or not they or the SEC have in 
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A Right. 

0 All right. 

When you got these earnings projections, sir. did 
you analyze them in any way, shape or form? 

A Yes, i did. 

o AS a result of your analysis, did you come to 
the conclusion that they were completely impossible 
projections? 

A Hot at all. 

o When you analyzed them, did you sit down with 
pencil and paper? 

A Yes, I did. 

o Did you go out to the plant and check? 

a I sent - I had other people check the plant 

but -- 

o All right, you have answered the question. 

Please, just stay with me and answer the questions and 
we will get along fine. 

A All riqht. 

Vou had people go out and check the plant. you 
were checking from time to tine — 

MR. BLOCK: I withdraw that. Just a second. 

At this time, the agreement with Status Marketing 
hadn't even been entered into, had it? If „ h e„ th , 1t 
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agrecnent with Status Marketing was entered into v/as on 
September 26, 1968, there wasn't even any deal with Status 
Marketing at that time, was there? 

MR. FE1FER: Objection. When are we referring to? 
MR. BLOCK: I'm talking about the conversations 
he notes now in July or August of '68. 

0 Isn't that correct, sir? 

THE COURT: Do you understand the question? 

A Status Marketing — 

Q I will start all over again. I may have confused 


What I'm saying is this: Rear in mind that the 
agreement with STatus Marketing was only entered into on 

September 26, 1968, right? That's a fact; you accept that, 
don't you? 

A Yes, it is. 

0 You remember that, don't you? I showed you the 

paper this morning. 

A Right. 

0 All right. 

.Jow, does that lead you to change the dates when 
you say you talked to Mr. Ueutsch and Mr. Cohen about these 
earnings projections? Wasn't it later? Wouldn't you say 
if you had any conversations at all it was after thov had 
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enterej into the deal with STatus Marketing? 

I think it was beforehand, because I heard acme 
numbers from actually 0 „ e of „ r . heutsch's associates of 
even higher than those figures. Those were the ones that 
I ultimately could substantiate based upon ultimate pro¬ 
jections in both the meat business and in the circus Wagon 
franchise. 

° f C ° UrSe - that Piece later in terms of the 

actual substantiation of the figures. I could substantiate 
all the figures to begin with. 

I accepted on faith and the basis of the past 
record of da f feo s Company ar . d , leutsch „„„ ^ 

projections were to start out with. 

As it developed, I then tried to substantiate 
everything, all the way from the franchises to the 

franchise fees, every conceivable form of income that was 

coming into the company, to see if m 

f Y ' ° 5ee lf thos * Projections would 

hold up. 

o so what you are telling U s is thatyou got these 
earnings projection, from nr. Deutsch and Mr. Cohen pr i or 

to the time that they had made or entered into the contract 
Of Status Marketing? 

* 

A That is correct. 

° In analyzing — 
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718 


THE COURT: 


I think this might be a convenient 


time to take our midmorning recess, Mr. Block, if that is 
agreeable to you. 


MR. BLOCK: No objection. 

THE COURT: All right. It is 11:30. 

Ladies and gentlemen, we will take a ten-minute 
recess. Please don't discuss the case among yourselves. 
Continue to keep an open mind on all facets of the case. 
We will resume in ten minutes. 

(Recess.) 









dhv 1 


293 


719 


Do.ii'p-oross 

(Jury present.) 

THE COURT: You may proceed, Mr. Block. 

MR. BLOCK: Thank you, your Honor. 

DY MR. BLOCK: 

o Sir, when you engaged in this analysts 
that you were telling us of Richard Packing 

When did youfirst start making the analysis of the stock 
with a view to possibly putting your clients into it. 

A Y ° U mean 3u ^ stan tisting the actual number 
themselves? I put some customers in on faith, of the 

projections that were made to me initially. 

0 JUSt a SOCOnd - Please - Y °u ashed me a guestiol 
and I am answering it. I 

I said, forget about the statements that you 
claim were made. f. asking you when did you first start 
analyzing the stock? when, in point of time? 

It would have been in probably October, by 

the time I got around to really starting 4 - 

y startj ng to analyze the 

f iqures. 

All right. Ho that thafs October of l 9 f/,y 
A That's correct. 

Prior to October of 1969, you had invested 
clients' money in a number of shares in Richard Parking 
stock ? isn't that correct? 
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A That's correct. 

Q Hy October of *1968, would you say that you had 
invested something like, your clients had acquired at. 
your recommendation, some thing like about r -, 6 thousand 
shares? 

A It could be that high. By the time I finished 

this examination — 

Q No, I'm talking about up to October, 1968 
when you start your detailed analysis. That's what I want 
to know. Is that an approximate? 

A I think 4 to 5 thousand shares. 

0 4 to 5 thousand shares. 

Is it fair to say, sir, that you had 
your clients buy 4 to 5 thousand shares of Richard Packinc 
Company stock on your recommendation without your having 
made an analysis of the company; is that a fair statement? 

A That's a fair statement, yes. 

0 Right. Now — 

A There' s more to it than that, though. 

0 All right. You have answered my question. 

Now, sir, do you remember -- 

MR. SEGAL: I ask that the witness just, keep 
his eyes on the question. 

MR. FEFFER: What? 
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about in 1968 you knew th*«- 

that he was « registered represen- 

tative with Jaffee . Company, didn't you? 

A Yes, I did. 

0 Let ' S ? ° t0 the anal l’ s i> that you say you 
,ade in - starting in October of MM . «„« did yQU dQ 

m the course of your analysis? 

Well, number one, I took the number of shares 
that were then outstanding, which, as I recall, were 

550,000. Based upon the projection of the first year's 

earn.ngs of roughly « a share. Hr. Deutsch had stated 

that a fairly substantial — and Mr f' k 

and Mr. Cohen had stated _ 

that a substantial portion of 

hat was coming from the 

meat business. 

Also, at that point they had mentioned that 
50 to 85 franchises were sold, i, you take the franchlse 

fee that accrues to Richard's, plus the projected royalty 
income to the - from the franchisee, assuming a gross 
business which they were talking about per franchise. 

Of 8250,000, you come up with a royalty income of 
roughly 575,000 per franchise. A „d a franchise fee net to 
orchard's or gross to Richard's before taxes of about 
512.500. times 50 to 85 units, and that came up to certain 
in excess of si . share, particularly seeing that Deutsch 
thought the meat bu.iness would be quadrupled or more by 
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several acquisitions that he was in the process of making. 
q So that is your whole analysis? 

A No. I then also checked into what it cost 

to acquire the land, lease the facilities, what the 
equipment would cost, what the fixtures would cost, the 
franchisee's down payment. I had people check at the 
plant, I had people ultimately check the various Circus 
Wagons that were open, monitoring the ones in Los Angeles 
the ones in Chicago — the one in Chicago, etc. I mean, 

we did a lot of detail work. 

I also brought a couple of people out to 
look at the company and talked to various people who 
also were in a much more knowledgable position about 
franchises than I was, and that would evaluate them 

much more fairly. 

q Does that complete your analysis? 

A Well, I did a good deal of detail work on the 

subject when I could get to it. 

q No, I mean, have you outlined, without going 

into the specific details — 

A In general, what I tried to do is set up 

each year's earnings and establish vrhat the variables 
were in getting there — including later on — the dune 
buggy operation and the boats that they were talking 
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about. Ana X tried to set up the projected £i9ures 
based upon whet given to me wlth ^ variable ^ ^ 
to $1, $2.50 and $5 earnings. 


I see. 


to do that? 


he a result of all of this, were you able 
It did check out, yes. Based upon the 


variables that were given to me. 

Q In other words — 

THE court: Let me hear the rest of it. 

A Based on the variables that were give,, to 

me. 

o Now, sir, let's find out about ^ „ a 
share you were talking about, you say that Hr. oeutsch 
and Mr. Cohen told you that the company was going to earn 

51 1 ” hare dUrin9 ,1SCal »«B, is that what you were 

saying? 

A June 30, 1969, they would earn roughly $i 
* share, that was tha projection. 

° 1 See * F ° r fiSCal 1970 ' ^ was going to be 

$2.50 a share and for fiscal ^ *. 

r rrscal 1971 it was going to be $5 

a share; is that it? 

A Correct. 

0 That's it. All right. 
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A Right, cither selling or leasing. 

0 You told us about asking Mr. Cohen for the 196 9 
annual report, isn't that correct? 

'i That is correct. 

0 In connection with your request there, did you say 

you had a number of conversations with Mr. Cohen asking 

for- the annual report? 

A That is true. 

° How, when did they start, sir? 

A Roughly, Auqust of 1969. That is when they wore 

originally expected to be out. 

This is a report for the fiscal year ended Juno 30, 

1969? 


A 


Correct. 


O You as an analyst and stockbroker know that a 
report that is due -- I mean that concludes on June 30, 
1969 i3 not going to bo forthcoming for a period of time; 
right? 

A Correct. 

And the reason you know that is Lt cause yr.ii know 
there is a great deal of work that accountants haves to do 
in connection with getting all the figures together, 
isn't that right? 

’■'hat’s true. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLE V SQUARE, NEW VOHK, N.Y. CO 7-4SHO 













293 


C> rmmch 


Mea no-cross 


° And it takes tino? 


Niqht. 


° WCr ° '" ,u inarmed that Mr. Cohen - that 


Richard Packinq company was usinq the services o £ 


locountinn tirn thi h U1 „ .« 

rn that was then known as I.yhran.l, lions s 


lontqomer y? 


I think they worn n limit- . . , 

y wero about to switch to thorn, if T 


remember correctly. 


well, for your information, sir, hvhrand, ,„ ss 


‘ n ' 0, ’ t """ 0ry th - —tants who prepared the annum 


COr HlCharJ packln '’ «* »«. which is inhibit 1 3 -a 


■n evidenee, an.. • will show vnu thin. y„ u ultimately 


hot this document, didn't you (handing? 


A Ygs. 


° LO ° k ^ ifc ' ° n the ^ paqe, and you will see 


bybrand, Koss a Montgomery 


Correct, 


" VOU knOW Vnar thoy switched to 


another aceountinq firm and that is probably what yo„ u,ro 


•< L lu l i nq to. 


A t set'. 


7 thouqht - all riqht, I didn't realise t 


hat. 


I know they had switched at f 


•eJ'oreh.in, l. 


some P oinf . r thought it was 


soutmi an di.ih.ct court reporter,. court mousi 
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o 

II. ivo you hoard on tin* basis of your exporieric- 


3 

about bybrand, Ross? 


4 

A Yns, they are considered an excellent accounting 


5 

1 

I fir”, one of the top -- 

1 


6 

'• One of the top accounting firms? 


7 

Correct. 


8 

0 And you wore aware that I.ybrand, Ross & Montgomery, 


9 

an outstanding accounting firm, or a prominent one, was 


10 

engaged in trying to prepare the annual report for the 


11 

fiscal year ended June 30, 1969 for Richard Packing Company, 


12 

jsn t that correct, and you know that from these conver¬ 


13 

sations that you had with Mr. Cohen when you started looking 


14 

for the report, isn't that right? 


15 

yv Knew that some accountant was in the process 


16 

of preparing it, hopofullv, yes. 


17 

n l)id rlr - Cohen ever tell you about hybrand, Ross? 


18 

A At some poirf. it was mentioned, yes. 


19 

0 By Mr. Cohen? 


20 ■ 

A T believe so. 


21 

o Yes. 


22 

bid nr. Cohen ever toll von that the reason r.u 


23 

the delay in the issuance of the report was because of the 


24 

far flung operations of Richard Packing Company involving the 


25 

services of a number of accountants? Oo you recall that? 
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I recall that he was having trouble reconciling 
certain .statements among accountants, somethinn to that 
effect. 

Hid you ever hear that he had a separate accountant 
for the Jamaica operation? 

A 1 didn't know that spocificaUy. 

"id you ever hear that he had a separate accountant 
for the st. '-’homas operation? > 

Mo. 

• | 

’Hd you ever hear that he had a separate accountant 

for the Circus Waqon drive-in? 

A 1 didn’t know that, cither. 

° Mr. tohen did tell you, though, when you asked 
him for the annual report — did he say the accountants 
were working on it? Isn’t that right? 

A Yes. 


Did veu say he told vou that it was difficult 


to get all the accounting records together? 

1 would say that is a fair and accurate statc-iont. 
And there finally came a time when you did get the 


annual report, isn't that correct? 

A Correct. 

11 id Y°w notice in the annual report that 
l ui.i referring now to the last page and the eerl.if 


aiul 

cate of 


southern oist rict court reporters, u.s. courthouse 
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MR.FFFFER: Your Honor, I an havinq a problem with 

respect to the time. For example, when did the witness 
first see the report? 

THF COURT: I waa hopinq to find that out at 
some juncture, lmt T an sure Mr. Block has that in mind and 
v\>i 11 present that in his own qooil tine. 

..R. ri.FFFR: I will ask that a time reference 
be set for each question, your Honor, so wo have an idea 
of what ho is talkinq about. 

ThF. COURT: Well, let’s start with a question, 
v/c have no pending question. 

0 <>idn t you say you qot this report sometime 

around April or May of 1970? 

A That is correct. 

That is your best recollection of when you cot it? 

A That is correct. 

What I an askinq you, sir, is when you «tot it, did 
you read it? 

A I looked — 

Yes or no? 

A l looked at it in a broad base way and f was in 
the process of selling the stock at the time and really had 
no more interest in the financial statements of the company 
at that point in tine. 
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nut it wouM, would it not, l,o of sufficient size 
or of sufficient importance' for at least Wood, Wnll.or to 
'father i.m tor ini on the company, whether or not it was 
published over their letterhead? 

I would say so, ves. 

° l ’ as it done in this instance? 

T think it may very well have boon done. 

° 'S part of your function in recommend inn stocks 
to institutional investors as well as private investors, 

I take it it is also incumbent upon you to keep updatinq 
your data so that you stay as current ns possible with the 
affnirs of that company? 

*• ‘''hat is true. 

0 And I take it the updating takes the form of both 
personal visits, telephone inquires, as well as the 
gathering of whatever material there is? 

A That is correct. 

° I!ow long had you know Mike Papwnrth? 

A At what point in time? 


'<11, I am sorrv, an of - lot-' :i j t . 


i 1 dun 


or dul v of ' GfJ, 


A 1 met Mike Pnpworth in, roughly, March of 1 or,*>. 
\nd had you ever heard of him ot about him pr io: 


l o Lh.i k time? 
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A I believe I had, through a friend of mine named 
3oaer Lipton. 

0 I?: it; true, Mr.Oeane, that in dealinq wilh the nov; 

and emorqinq companies that yon, as a rep, I'uiuM.ion i nn in 
this capacity, would try to qnthor as much material in 
connection with the company as possible? 

A .Absolutely. 

n And would try to qather whatever reports there 
were that were out or made by other companies? 

A Yes, I would. 

O Mike Papworth worked tor whom? 

Loomis 55ay 1 es. 

o Could vou tell us who they were? 

A An investment counselinq firm in Los Anqelos. 

o A we11-known one? 

A Yes. 

o Respectable one? 

A Yes. 

p 55izable one? 

A P.iqht. 

O Was their work responsible? 

A I would say so, yes, very responsible, 

o And they are well know and well reqorded in the 
I mid? 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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J 00 

beano-c rons 


A C'orroct. 


in Loomis? 


0 l)id p apworth have any position «->, - 

y P cslfc ion that you knov> of 


I >Wt know what his uitimate function was. 

I: ° SOOm0li t0 be quite knowledqeable in terns of an-,] - 

tcl “ 15 or analvzinq 

whnt he was doinq and taikinq about, and cane „iq hIy 
recommended to Mr. r.ipton. 

> "a you testified hero earlier, by the tine y„ u 
had net Hr. Deutsch you had already become interested 
on you had already purchased diehard Packin, stocky 
■■ Correct. 

0 And in fact X bc lieve you said you had even g otten 
some projections from Mr. Jim — 

Stewart. 

0 V ° U eVOr Chock ‘hose projections of Mr. 


Stewart? 


A Absolutely. 
° Yo ”/ r beli< 


• nexieve, started ( q -, v „ 

say at on.- point j„ 

y0, ‘ r " !SU "" my UU,t U " ! ---« 'T. .'at,wo, ... 

" Ul ° Ht niC "' 1r '’ ”' 1Cki "‘' ~.. what ye.. 


heen told about the 


projections by Mr. Deutsch, is that 


oorroct? 


Vhat is essentially correct, yes. 
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2 

Q would you have received it at or about the time 

3 

of the date of the report which I believe is in March of 

4 

1969? 

I 

A I would say shortly thereafter, probably. 

5 

6 

MR. SEGAL: Your Honor, 1 would at this time offer 

7 

Deutsch Exhibit A for identification. 

8 

THE COURT: That's this Papworth report; is that 

9 

right? 

10 

MR. SEGAL: Ye3, your Honor. 

11 

THE COURT: What's the date of it? 

12 

MR. SEGAL: March 18, 1969. 

13 

the COURT: Would you show it to counsel? 

14 

MR. SEGAL: Your Honor, there are some extra pages 

15 

in here. The report that I'm holding is solely the — 

| 

16 

no, it's not either. It's just organised better. May 

17 

we revise that so that it conforms with what we have got 

18 

here? 

> 

19 

the COURT: The Government is in the process of 

20 • 

doing that now. Mr. Feffer seems to have something and 

21 

he's making a comparison. if he has no objection, we can 

22 

use it. 

23 

MR. FEFFER: I have no objection to what is 

2! 

marked Defendant Deutsch's Exhibit. A. 

25 

!I1I: COURT: Show it to Mr. Robson and Mr. Block. 
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MR. ROBSON: No objection. 

MR. BLOCK: No objection. 

THE COURT: Received. 

(Defendant Deutsch Exhibit A received 


in evidence.) 


MR. SEGAL: Your Honor, may I read just brief 


passages from it. 


THE COURT: You may read anything you wish from 


(Mr. Segal read to the jury from 
Defendant'Deutsch's Exhibit A in evidence.) 

THE COURT: Just so the jury is clear, "6-30-68," 
is actually a date, June 30, 1968, and I would assume that 
would be for the fiscal year which ended that date. 

Is that correct, Mr. Segal? 

MR. SEGAL: Yes, your Honor. 

THE COURT: All right. This report shows that for 
the fiscal year ended June 30, 1968, Richard Packing Corp. 
stock had earnings per share of, that is, Richard lacking 
Company had earnings per share of 17 cents a share for 
that year. 

Continue, please. 

(Reading continued.) 

Q The "E 1 , I take it, stands for estimate? 

A I believe so, but in the body of that report -- 

•OUTMBNN OUTHICT COUNT NEPONTENt. U.S. COUPTMOUSF 
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HR - FEPPER! Objection, your Honor. 

THE COURT; sustained. 

0 Oid you become acquainted with the individual, 
who were connected with these funds? 


Yes. 


j ° these " en regarded i„ the financial 

[ community? 

MR. FEFPER: Objection, Which men? 

THE COURT* Tho 

fhe men running the funds, all of 

them. 

Are they well regarded ir. the financial community? 

MR. PEEPER: The reason I'm raising it, it depends 

upon the time fnu or . 

There <">™ many different people who 

were involved here. 

THL COURT: This answer is only as good as the 
question which was asked. 


Segal? 


THE WITNESS: The 

me answer is yes. 

THE COUxU 1 : Now you want to a«sir 

you want to ask a question, Mr. 

MU. SEGAL: Certainly. 

THE COURT: I think we ought to net t- 

J c to got to something 


with probative value. 


MR. SEGAL: Very well, your , lonor 

How, with regard to your business with Financial 


•OUTNCNN Disinter COURT HMRTse. 
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Doane-orons 

*’R* ROBSOM: J assumed that was a ourstion 
directed to ne, your Honor. 

* K1 COURT: Mo, you are not being interrogated at 
thr moment, Mr. Robson. 

Can vou tell us again what that conversation was 
that vou had with Mr. Deutsch the first time, whether 
that was August or September -*• 

A At Combustion equipment Associates? 

n Yes. 

A Initially, we were up there to see — 

° Just tell me what the conversation was. I want 

to know what you said to Mr. Deutsch and what he said to 
you. 

A I said to him that I was interested in Richard 
Racking, I had a position in the company and I wanted to 
know more about the situation. 

Mr. Deutsch then mentioned that lie was starting - 
that he and Jnffec* wore involved in it and that he was 
starting to, you know, build the company like another 
McDonald's and he would like to talk to me later about 
it and to call him at the office for specifics. 

n A nd you did call him about a week later? 

A Hometime after that, yes. 

° "ell us what that conversation was. 
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beam • 


■m. rnrPER: i 0 . 


• ro wo qoinf f to no through 


' w i.j li VU(J I 

each am' every conversation again? 

I. r ‘ R ’ R0BS0N: If 1 want to, your Honor, i have 

I an absolute right to. 

^Iin COURT: Oh, yes, vou do. 

. «wn*. I nave no intention of going through 

each and every conversation. 

<-OURl: i trust that vou v/ill be discreet, 
in the degree to which vou no. Your rights are 

there; T Just surest they be exercised, as I fcn0 w they 
I Wl11 bi ' f v,ith discretion. 

Vou may answer the question. 

A 1 CaUOd Mr ‘ ^ UtSCh * 1 hi, what the earninoj 

projections on the coopanv „ er e going to be, ashed hit, 

for Specifics and details about what was happening with the 
situntion. 

T “ nU V ° U !W1 "- norning. -,r. heutsch, 

” hat #r# th<! « Projections of -ichor., h acMni? / 

A,t ° r they were, , anted 

other guestionn and ho nentioned to no that he wan trying 

to buiid another Monona,„•», that he was develop - 

" B "" tIVin " t0 bUUd th ” »~t business and was starting 
to sot .in a franchising operation. 

h ° Snl ‘ 1 t0 y ° U nt thnt timo the earnings 
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proiections — were these his words, "The earninqs 
orojections are 250" -- 

A Tarninqs should be rouqhly a dollar a share 
June 30th of 1969, 250 June 30th of '70, 35 June 30th 
of '71. 


n Have you now told nr. the entire conversation? 

A '.Tell, it is difficult qoinq hack that far to 
relate all of the details. I have told vou the essence 
of what was involved. 

0 That is all of the conversation you can -ecall? 

A I was very interested. "What is qoinq to hapnen? 
What are you qoinq to do with the franchisine operation, 
with the neat business? How are vou qoinq to build it?" 

n Mr. Ooutsch told you, did hr not, that they were 

o 

settinq un a company for the purpose of sollinq franchises? 

A At some point in time, ves. I don't know whether 
it v;as then or later. 

O At that point they had not even started to sell 
franchises, had they? 

That's riqht. 

o Hid '/ou not understand from that conversation 
that all Hr. beutsch was tel 11 no '»/%»i ••••»- • - • -• r • •• • i 


24 


franchise!: and qnt § »-i i 

I toi >1 ‘d I h I I ill | > I > \*I • i » • 
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“ VOU th.* at that.time they were telUng 


you tJiat they knew they were going to make that much money; 


A That was my understanding. 


W i’hat was your understanding. 


A Correct. 


V. As an analyst, did vou a«*k 

f XU you ask them any questions 


about the basis on which they came to that conclusion? 


A Yes, oyer a period of time I®ked a number of 


questions about what the very — 


o Mot oyer a period of time. At the time they gay. 


you that estimate. 


A I asked — yes. 


0 And the basis was what? 


A The basis was the franchise fee, the basis was th 


royalty per unit, the basis was the building of the meat 


business and related .ncome therefrom. 


<! In ° tJl9r UOrds ' “A 1 esimate was based upon the 


assumption that they would , fl ii . , 

y would sell a certain number of fran¬ 


chises; is that correct.? 


A That is correct.. 


W T “ at they would ,j e ^le to build those fran¬ 


chises; is that correct? 


A Thatis correct. 


That those franchises would be financially succe, 
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ful q-.crat.ions ; is that correct? 

A That is correct. 

Q That they would be abl.» to acquire certain 
companies; is that correct? 

A That is correcc. 

Q That the companies they acquired would be profit¬ 
able ; is that correct? 

A That is correct. 

Q Those were, all the assumptions that went 
into that estimate; is that correct? 

A Basically. 

'J And at thatpoint they had not built a single 
franchise unit, had they? 

A I don't believe so, no. 

0 At that point do you know whether they had 
even bought a p*ace of land on which to build a single unit? 

A I am not sure if they had. 

A 

» Q At that point did you know whether they had any 

idea whether any of these units could be profitable? 

A They ware talking about specifically in the 

brochure of substantial profitability for the units. 

Q but those were hopes, were they not? 

A 'i'hev ended up beinghopes, yes. 

U Weren't they hopes at. that time? 
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Th0rC menU ° n ° f «- — I don't remambcrto 


■vfo l-U — a. _ 


-v'r-s that one? 


•' wasn’t there, Mr. Deane .you were. xt ooutd 

. ' 1 reTOmber fWO that were under con- 

3ideration. 

“ " ad ttEy ent ° red « -recent with any of 

these companies? 

A I’hey may have. That, I — 

y ° U tCld that «»* e htered into any agree- 

ment? 

I «« told that they were about to merge. 

Wore you told whether they had entered into an 

I .• MtM_i .a 


agreement? 


A At what Point in time? 

<J At the time you spoke »■« fh, 

i • o them xn whenever it 

was at. the office nf ca.,*. 

lce of Status Marketing. 

A I W63 told that they were 

y Were ^ ther very close to 

about to reach an agreement. 

0 ,Ud y ° U SPe the P~3pectu S , the offering 

circular, which became effective on March 11 , i969? 

A Whlch circular was that? 

.he cfferine circular of Klchards Packing Com,.a, 
A ■->i-c» 1 gee it? 
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Q And on each one of those occasions, you 


were asked were you not, about a conversation that you 


nad with Mr. Deutch on the first occasion you met him at 


Combustion Equipment; is that correct? 


A That is correct. 


Q On each one of those occasions you were asked about 


conversations that you had with Mr. Deutsch thereafter; is 


that correct.? 


That is correct. 


Q On each one of those occasions you were asked about 


conversations you had with Mr. Cohen; is that correct? 


A That is correct. 


g is it also correct that never in any of those 


statements or in your testimony before the grand jury did 


you testify that Mr. Detusch or Mr. Cohen gave you pro¬ 


jections of 2.50 or $5 a share? 


MR. FEFFER: Your Honor, what statements are we 


talking about now? 


MR. ROBSON: We are talking about all the state¬ 


ment:; that, were produced by the government. 


THE COURT: Did anyone ever ask you, before you 


testified here in court, whether Mr. Cohen or Mr. bautsch 


ever made any projections? 


MR. IUjOCK : I object. 


SOUT HERN OISTHICT COUNT NeNONTINS. U.». COURTHOUSE 

roLtr square. n«» vork. n.v. co t«»*o 


f ■ 





1 


317 


0 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
& 
25 


dlih>r Dranc-crosa <139 

MR. ROBSON: That is not the question 1 asked. 

THE COURT: I know it is not the question, 

Mr. Robson. 

A No, they didn't. 

THE COURT: Thank you. 

0 Were you asked — 

THE COURT: Now you may ask your question. 

MR. ROBSON: My question, your Honor, was, was 
he asked about those conversations, and his testimony was 
that he was and I asked — 

THE COURT: Let me hear that from the witness, 

Mr. Robson. Ask him the question. 

MR. ROBSON: I asked and he has already answered 


that. 

My question is whether in any of those statements 
he ever stated to anybody in those conversations projections 
were given to him by either Mr. Deutsch or Mr. Cohen. 

MR. FEFFER: Your Honor, I object to that. 

THE COURT: .overruled. 

MR. FEFFER: Unless we talk about which conver¬ 

sation. I think it is very unclear to the witness which 
conversation. 

THE COURT: If the witness understands wnich 

questions and which conversations Mr. Robson is talking 
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Deane-redirect ^9 

MR. FEFFER: Ladies and gentlemen, I am 
reading from 31B and I will read a small portion thereof, 
which is a press release dated South St. Paul, Minnesota, 

May 15, 1969. 

(Mr. Feffer reads to jury from Government's 

Exhibit 31B in evidence.) 

MR. FEFFER: I would like to read one addi¬ 
tional sentence from the Papworth report, which is 
Defendant Deutsch's Exhibit A, and it appears under the 
heading called "Fun Buggy Corporation" and the date of 
that report is, again, ladies and gentlemen, I believe is 

March 18, 1969. 

(Mr. Feffer reads to jury from Defendant 

Deutsch's Exhibit A, in evidence.) 

MR. FEFFER: 31C, a press release, South St. 

Paul, Minnesota, July 16, 1969. 

(Mr. Feffer reads to jury from Government's 

Exhibit 31C, in evidence.) 

MR. BLOCK: Your Honor, could we have a side 

bar at this point? 

THE COURT: Yes. 

(At the side bar.) 

MR. BLOCK: If your Honor please, I would 
move that that part of the exhibit which was just read be 
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Deane-redirect 

stricken from the exhibit and the jury told to disregard 
it because I submit to your Honor that we are not here to 
try whether or not there was a false representation as to 
whether the dune buggy could operate on a road or in 
sand. 

It seems to me that there is no such charge 
in the indictment and I think this gets into an area 
that is completely ridiculous. 

MR. FEFFER: I might respond by saying the 
Papworth report was introduced by Mr. Deutsch. 

MU. ORENSTEIN: The fact of the matter is, 
your HOnor, the dune can operate on sand and can operate 
on beaches and on the road. I don't understand the 
point. 

THE COURT: I'm not sure the governemnt is 
going to make much of a point about where this thing 
operates. It strikes me that a l 4 -»ht vehichle such as 
this can really operate anywhere and the fact that Mr. 
Papworth indicates it was essentially designed for 
resort driving seems to me would not preclude it from 
being driven on hard sand. 

I observed the vehicle in the pictures and 
would think it could easily be utilized on rough roads 
and hard sand beaches. 
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Referring to your oblection — 

MR - BLOCK: I think the jury should be told 
this is not an issue in the case. That is all 1 am saying, 
Judge. It shouldn't be an issue in the case. 

T'lE COURT: Let me find out if the government 
intends at this point to make that argument in summation. 

MR. FEFFER: Your Honor, a lot of it would 
depend on whether Mr. Cohen took the stand or not. As I 
look at it now, it is another attempt through press 
releases to interest people in the stock. 

THE COURT: I can't get too excited about it 
heing a material misrepresentation. 

MR. FEFFER: I am not saying it is material, 

I am saying it is another effort. Later on, in the 
Report Products, which is a company that took over the 
dune buggy operation, they attempted to have a public 
offering and if you look in that prospectus and read 
about the dune buggy and you read about the cautious 
language they use to describe the dune buggy, it is much 
more similar to the Papworlh report and we are saying 
it. may not be material but it is relevant to show the 
type of statements being made to interest people receiving 
these press releases, large institutions, in the products 
and in this company. 
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Donne-redirect ~ 

THE COURT: Let rae cut this short. The matter 
ha* already been read to the jury and it was read from 
a document received in evidence without objection. 

I am going to leave the matter in the record 

and not strike it and not address the ,urv in . 

une jury in any specific 

fashion relative to this material t u ■ 

la1, 1 think it would be 

more pointing it out at 

out at this stage than anything else. 

I would suggest that as the case develops a„d 
Prior to your delivering your summation, you might apprise 

“ “ th,lt tln * “ h ° ther l"t«nd to make reference to 
this particular facet of the case in your summation. it 

"ver the next several weeks and ultimately it really will 

come back If it is going to be mentioned in the surmnauion 
Needless to say, if it is not mentloned and 

the jury requested that it be rear! h u 

c De read ' has read from a 

document in evidence and I can't do much about it at 
this dune' .re. I „i U not strike the oxhibit _ r 
that would bo inappropriate. 

Per the record, r am denying your application 

in all respects. Howevnr- T .. 

However, I am directing the government 

if they intend to make a point in their summation abort 

the use to which the dune buggy is to be put that I be 

apprised of that before summations and then , will „ ive you 
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THE COURT: We will take a ten-minute recess, 
ladies and gentlemen, and at that point we will resume 
and go for approximately one hour and we will take our 
luncheon recess at about 12:25. The jury is admonished 
as always not to discuss the case among themselves within 
the jury room and to keep an open mind on all phases of 
the case. 

Ten-minute recess and you may leave, sir. 

(Jury excused.) 

THE COURT: The Court has noted the jury has 
just left the courtroom and I have been apprised that the 
next witness to be called by the government will be Mr. 
Shwidock; is that ccrrect, Mr. Feffer? 

MR. FEFFER: That's correct, your Honor. 

THE COURT: Then there is outstanding one 
matter which I will take up at this time with counsel 
relative to Mr. Ehwidock and his examination. > 

MR. BLOCK: May I say something before you do 

your Honor? 

THE COURT: You may. 

MR. BLOCK: ¥nir Honor, I, of course, have no 

way of knowing how you expect to rule, but I have been 
thinking about the record with respect to the application 
1 made' and I think it may well be incomplete, and I would 
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wdnc-rccross Rl)i 

like to ask your Honor to direct the government to make 
an offer of proof with respect to the anticipated item 
of Mr. Shwidock with respect to whether or not he will 
dive any evidence connecting Mr. Cohen with the alleged 
arrangement that he talked about- 

in the grand jury involvin 
the co-defendants. Messrs. Deutsch and Duboff. 

THE COURT: I thought we had that from the 
government air. ady, but I will certainly ask the U.s. 
Attorney if he expects to elicit from Mr. Shwidock that 
Mr. Cohen participated in the arrangement either by being 
present when it was made or by, to Mr. Shwidock•„ knowledge 
receiving or sharing in the process of the so called 
arrangement or kickback. 

That's what you want to know? 

MR. BLOCK: That's correct. 

MR. FEFFER: There will be no testimony to 
that effect, your Honor, with respect to Mr. Cohen. 

THL COURT: That was my assumption. Now 
you want to make an application, Mr. Block? 

MR. BLOCK: Yes, your Honor. 

My first application is that all of that 

testimony should be excluded as being a sen.™^ 

u_xng a separate conspiracy 

particularly in light of the admission iust mode by the 
government, that a separate conspiracy having nothing to 
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n 92 


do with the main thrust of this indictment, any such 
arrangement was not in furtherance of the conspiracy, 

I contend. That's my first point. 

If your Honor is disposed to overrule that 

objection and to admit that evidence, then in light of 
the government's admission I would ask your Honor to 
sever the case at this time as to the defendant Cohen 
upon the ground that the reception of that evidence 
with which he is not linked in any way, shape or form 
would prejudice him so gravely in front of this jury 
that he would be unable to qet a fair trial. 

Would you want to add anything to that, Mr. 

Orenstein? 

MR. ORENSTEIN: No. 

THE COURT: Mr. Feffer, do you want to 


respond? 
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THE WITNESS: Yes, sir. 

TIE COURT: You may proceed, Mr. Coffer. 

MR. FEFFER: Thank you, your Honor. 

DIRECT EXAMINATION 
BY MR. DUFFER: 

Q Mr. Shwidock, T am going to direct your 

\ 

attention to the year 1960, *61; can you tell the court 
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and jury how you were employed at that tim 

A Yes, sir. I was employed by a brokerage 

frim, stock brokerage firm, Ehrlich, Irwin s. Company, at 
50 Broadway. I was a principal and a trader. 

Q Do you know the defendant Bernard Deutsch? 

A Yes, I do. 

0 Cm you please point him out? 

A He is right over there (indicating.) 

MR. SEGAL: T t is conceded — 

THE COURT: It is conceded Mr. Shwidock 
knows Mr. Deutsch. 

Q Do you know Mr. Duboff? 

MR. ROBSON: Same concession. 

THE COURT: It is conceded Mr. Hliwi dock 1 now:; 

Mr. Duboff. 

0 Do you know whore those gentlemen were working 

at that time? 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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A Yes, sir, at Seymour, Bernard c, Duboff, 
a brokerage house at 50 Broadway. 

0 The same building you wore workinq in? 

A That's correct. 

(Continued.) 
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Q Is that approximately when you met these two 


individuals? 

A ' That is correct. 
q When did you leave 

A In 1961, I believe — '61 or '62 '71. 

Q What did you do after that? 

A I went to work for a mortgage brokerage firm 

in Newark, New Jersey, J. I. Kislak. 

q Approximately how long did you, Mr. Shwidock, 

remain with Kislak Mortgage? 

A Almost two years. 

q That would take us to approximately 1964? 

A That is correct. 

q At that time what did you do? 

A I left Kislak and formed a mortgage brokerage 
and real estate company of my own called Seaboard Capital 

Company. 

0 Was anyone else affiliated with you in that companyl 
A Yes, sir, a Mr. Allen Frank. 

q How long did you remain with Seaboard? 

A Until 1967. 

q At that time what did you do? 

A We dissolved Seaboard Capital Corporation and I 

went to work for a communications company in New York coverim 
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8 rmmch ***** Shwidock-direct 
Bradley? 

A Yes, I did. 

Q Did Dan Driesman become the secretary-treasurer? 

A Yes, he was. 

Q Did Stuart Schiffman become the general counsel? 

A That is correct. 

Q I believe you testified that both Driesman and 
Schiffman were attorneys, is that correct? 

A That's correct. 

Q Mr. Shwidock, when did Kelly, Andrews & Bradley 
open for business? 

A Officially,’on Friday, September 13, 1968. 

Q During the early part of September and the latter 

part of August 1968, what, if anything, did you do in 
connection with that opening? 

A I made the rounds of the brokerage houses in Wall 
Street, advising them that we were opening up a new firm, 
that I was affiliated with the firm, and acquainting them 
with the fact that we were looking for business. 

Q In the course of doing this, did you go to Jaffee & 
Company? 

A Yes, I did. 

0 What is Jaffee & Company? 

m 

A They are members of the New York Stock Exchange, 
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9 rmmch Shwidock-direct 

an investment banking house, at 50 Broadway. 

Q Whom did you see at Jaffee & Company? 

A Stanley Duboff and Bernie Deutsch. 

Q For approximately how long did you remain at 
Jaffee & Company? 

A Oh, not too long, about twenty, thirty minutes. 

Q Can you tell the Court and jury what you said 

to Messrs. Deutsch and Duboff, and what they said to you? 
MR. BLOCK: If your Honor please, this is 

subject to connection? 

THE COURT: Yes. You will note, ladies and 
gentlemen, that Mr. Cohen is not alleged to have been 
present at this discussion that is about to be related. 
Therefore, the testimony is to be considered by you subject 
to connection insofar as it relates to Mr. Cohen. 

MR. BLOCK: And I have a continuing objection? 

THE COURT: Yes, you do. 

MR. ROBSON: Your Honor, can we have the date 

of this conversation fixed? 

THE COURT: Yes, because I have it prior to 
opening, and I don't have a date. 

You say you saw Mr. Deutsch and Mr. Duboff 
at Jaffee 6 Company when you went there to visit prior to 
opening the doors at Kelly, Andrews & Bradley? 


1 
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Shwidock-direct 
the witness. That is correct. 


THE COUNT, What was the Cat. or , pprMlmate 

datG tKat y °“ h!,d thl * «"< conversation with „ r . 

Deutsch and Mr. Duboff? 

THE witness, I wouia say about a week to ten 
days prior to our opening. 

the COURT: You say you opened September 13, 1968? 
the WITNESS: That is correct. 

THE C0URT = S ° **>« would be about severe 
between the 3ra and 6th of September. 1968? 

the witness, I would think so. 

0 can you relate the conversation tnat took place 
at that time? 

A Yea -- 

MR. SEGAL : May we find out who, if anyone else> 
waa present at this meeting? 

THE COURT: All right. 

vou went to Jaffee , company and you are about to 
relate a conversation with certain people, would you 

indicate before you tell u. what was said and who said it 
who was present? 

the WITNESS, Just the three of us, Mr. Deutsch, 

* duboff and myself. 

THE COURT: Very well. 
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Q Can you relate the conversation thattook place 
at Jaffee & Company at that time? 

A Well, yes. I told them I was opening up this new 
firm, we should be ready and cleared for trading within a 
week or so, and that I would like to start doing business 
with Jaffee & Company and with Mr. Deutsch and Mr. Duboff; 
that I would be qualified to trade into the pink sheets 
and I would like situations, stock that I could go in and 
trade. 

At that time they told me that we were new and 
they didn't know what type of operation we would have and 
how substantial we were, didn't know nan Driesman or 
anything about the company, and would much rather hold off 
and wait until they committed themselves to any type of 
business. 

I asked if they had stocks I could go in and 
trade and they at that time recommended that I take a look 
at a stock called Richard Packing, that I might go into the 
sheets and trade it, that it was an interesting situation. 

Q As a result of this conversation, what, if anything 
did you do? 

A Prior to our opening, I filad my listings with the 
National Quotation Bureau and on opening day I was in 
Richard Packing Corporation, trading the stock. 
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MR. SEGAL: your Honor, are w. able to get date. 


on the machine system buy and sell blotter,? 


THE COURT! Let's try. 


Mr. shwldock, I asked you before when the hand¬ 
written blotter began and you indicated what that date wa. 
Could you tell u, the date when you started the machine 


system? 


THE WITNESS: Yes, sir. 

the court: Taking first 20-B. the buy blotter 

the witness: On the buys, it would be August 25 

1969. 

the COURT: Now going to 20-c, the sell blotter. 

THE WITNESS: August 25, 1969. 

THE COURT: Thank you. 

Q Mr. Shwidock, I am going to direct your attention 
to approximately one week after you opened business. 

Th;a would be sometime in mid-September, 1968. 

Did you haye an occasion to speak to Mr.Deutsch 
end Mr. Duboff at that time? 

A Yes, sir, I did. 

0 Where did this conversation take place? 

Well, I had spoken to Mr. Duboff and he asked 
me to come over to Jaffee . Company, and talk about additIona: 
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business. 

Q When you got there, can you relate the conver¬ 
sation between yourself and Mr. Deutsch and Mr. Duboff? 

THE COURT: Mr. Cohen was not there; is that 

right? 

THE WITNESS: That is correct, he was not. 

THE COURT: This conversation, then, will be 
admitted subject to connection insofar as it relates to 
Mr. Cohen. 

A Yes. Mr. Duboff told me that he and Mr. Deutsch 
did a tremendous amount of trading, a lot of business, 
and that — 

MR. SEGAL: Your Honor, can we determine who was 

here? 

THE COURT: Of course. 

Q Wa3 anybody else there in addition to Mr. Deutsch, 
Mr. Duboff and yourself? 

A No, there were not. 

Q Go ahead. 

Can you start the conversation over again? 

A Yes. Mr. Duboff told me that they did a tremendous 
amount of business and very heavy volume, and would Kelly, 
Andrews & Bradley be interested in handling some of this 
volume through our books. And I said, "Of course." 
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At that time he said to me, "Well, we don't give 
away all this business for nothing." 

And I „id, -well, you know, exactly what are 
you looking for?" 

And at that tine he told me that he wa. Interested 
in a fifty-fifty deal. All trading done by Kelly, 

Andrew, t Bradley in his particular stocks, we would have 
to rebate fifty percent of the profits in cash. 

I told him at that time that I didn't know 

whether I could make this kind of a deal or not, but I would 

have to go back and speak to Dan Driesman, my partner. 

I told him I would let him know in a day or so. 

Q Is Mr. Driesman an accountant? 

A Yes, he is. 

Q Did you co back to Kelly, Andrews & Bradley? j 


Yes, I did. 


Driesman? 


Did you have a conversation with him, Mr. 


Yes, I did. 


Q Would you tell the Court and jury what you said 
to Mr. Driesman and what he said to you? 

THE COURT: This conversation, which was not 

in the presence, I gather, of Mr. Cohen or Mr. Deutsch or 
Mr. Duboff — 
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Am I correct? 

THE WITNESS: That is correct. 

™ E COURT: —- that will be admitted subject to 
connection as to all three defendants. 

A Yes. I went back to Mr. Driesman and told 
him of my conversation with Mr. Duboff and Mr. Deutsch 
and he at that time told me that it would be impossible to 
handle especially if it is no volume — a fifty percent 
cash kickback, it would be impossible for us to account 
for it in our bookkeeping system, and that he could 
possibly put together a deal whereby we could work out a 
thirty percent cash kickback arrangement by hiding it through 
legal fees and general office expenses. But that would 
be the best that he could come up with, thirty percent. 

Q Did you have occasion to see Bernard Deutsch and 
Stanley Duboff after this meeting? 

A Yes, I did. 

Q When was this? 

A Probably the next day. 

Q Where did this meeting take place? 

A At the offices of Jaffee & Company. 

0 Who was present? 

A Mr. Deutsch and Mr. Duboff. 

Can you relate the conversation that you had at 
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that time with Mr. Deutsch and Mr. Duboff? 

A Yea. I told Mr. Deutsch and Mr. Duboff that 
Dan Driesman couldn't — we could not handle a fifty 
percent cash arrangement deal but we possibly could get 

by with a thirty percent deal, and if they were interested 
we were prepared to do business. 

Q was anything further said at this meeting? 

A Yes. Mr. Duboff said that he felt that the thirty 
percent would be all right and that, providing certain 
parameters were followed - and he set down a list of, 
you know, do's and don't's as far as Kelly, Andrews s, 

Bradley were concerned, and myself. 

Q i.hat did he say in this regard? 

A Number one, that all trading in stocks that 

were designated by either Mr. Deutsch or Mr. Duboff 
were to be traded by them exclusively, m other words, 
they were to tell me how to buy and how to sell, when to 
buy and when to sell, etc. That at the end of every month, 
all net profits in these trades, the stocks designated 
by them, were to be considered part of the deal. The only 
deal we had was related to stocks that they were involved 


Thirdly, i was not to front-run any ordv-s. 
Q What does the word "front-run" mean? 
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A Well, if I saw an order from either Mr. Deutsch 
or Mr. Duboff to buy a block of stock, there's always extra 
money to be made if you can go in and buy a small piece 
of stock for yourself and then sell it on the way up. 

Stock being bought in volume usually goes up and you always 
grab off a few points in between, and vice versa on the 
down side. 

Of course, the last point was that nobody is 
supposed to know about the arrangements between us. 

Q After this meeting, did you continue to make 
a market in Richard Packing stock? 

A Yes, I did. 

Q Did you give prices to the National Quotation 
Bureau as you indicated before for the pink sheets? 

A Yes, sir, every day. 

Q How were these prices determined? 

A Well, during the day I would speak to either 
Mr. Duboff or Mr. Deutsch and they would ask me in the course 
of conversation how I would go into Richard Packing for the 
following day. I would give them the market I was putting 
in and either I would be told, "Yes, you are okay," or 
"Go up" and "Go down." 

Q Can you describe for the jury the manner in which 
you sold shares of Richard Packing stock? 

SOUTMCRN DISTRICT COURT RtRORTBRS. U.S. COURTHOUST 
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A Ye>- 1 would Set a phone call from either Mr. 
Duboff or Mr. oeutech advising me that I sold a specified 

amount of stock of Richard Packing stock, at a price, to 
a designated broker. 

I would then call the broker to confirm the fact, 
"I just sold you some stock." and clock my ticket. 

Q Can you describe for the Court and jury the 
method in which you purchased Richard Packing stock? 

A The same way. I would get a phone call from 
either Mr. Deutsch or Mr. Duboff, advising me that 1 was 
buying a specified amount of stock, at a designated price, 
from a broker, and I would call the broker and say, "i’ m 
buying so much stock from you at such-and-such a price," 

and then he would ~ then I would write my ticket and 
clock it. 

Q You refer to a ticket. What is a ticket? 

A It's a handwritten ticket. it's a — well, it's 
* trading ticket. If. just a slip of paper that designates 
the trade and how much stock is Involved, the name of the 
stock, the broker. 
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0 Do you know a broker firm by the name of 

Wood, Walker & Company? 

A Yes, I do. 

Q At that time in I 960 , October of ' 6R, who did 
you deal with, if anybody, at Wood, Walker & Company? 

A Mr. Hugh Deane. 

0 Can you describe for the Court and jury the 

nature of your relationship at that time with Mr. Hugh 
Deane? 

A Well, I had never met Hugh Deane. My relation¬ 

ship with him was strictly on the telephone and I was sel¬ 
ling him Richard Packing stock. 

0 How were these sales made? 

A Ju» t as I indicated before. In most cases 

I would get a phone call saying you just sold Wood, Walker 
or Wood, Walker is going to buy "X” amount of stock from 
you at such and such a price. 

Q Do you know a woman by the name of Gerry Nelson 

Guinn? 

A Yes, I know Gerry Nelson. 

0 Who is Gerry Nelson? 

A She was my secretary. 

<• bid you have n convcrsation with Miss Nelson 
.it Unit » Inn* with respect to Mr. boutsch and Mr. Puboff? 
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A Yes, I did. 

f-) Can you tell the Court and jury what you told 
Miss Nelson? 

MR. SEGAL: Objection, your Honor. 

THE COURT: Yes. 

MS. FEFI'LR: In October of I960, your Honor. 
I'm only asking for his conversation to hoi , whet he said 
to her. I'm not asking for her conversation. 

THE COURT: All right. If we limit, it to 
that, Mr. Segal, your objection obviously is to the 
total conversation is well taken -- with the limitation 
presented by the government, do you withdraw you- objoc - 
tion? 

MR. SEGAL: Yes, your Honor. 

T’lE COURT: Very wel 1 . 

You re going to relate to us a conversation 
that you had with this lady, but just tell us what you 
said to her. Don't tell us what she in turn said to you. 

A I had given her instructions that in case of 
my absence, on any calls from Stanley Duboff or Hemic 

Deutsch regarding orders she was to execute those orders 
immcdlately. 

^ ^ direct your attention now to the first part 

of October or thereabout u in lOf.f?. Did you have an 
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occasion to speak with Mr. Duboff and Mr. Deutsch at 
that time? 

A Yes. 

MR. SEGAL: I'm sorry, can we have the date? 

0 Tn the early part of October or thereabout, 

in that ranqe. 

A Yes. 

0 Where did this conversation take place, can 

you toll the Court and jury the circumstances loading up 
to the conversation? 

A Yes. I was asked to come over to the office 

of Jaffeo f. Company. I went up there and Mr. Duboff 
told me to qo upstairs; that Mr. Deutsch wanted to intro¬ 
duce me to somebody. 

I went upstairs to an office and was greeted 
in a reception area by Mr. Deutsch, who took me into an 
inner office and introduced me to two gentlemen. 

Q Do you recall the names of these two men? 

A T can recall the name* of one. 

0 Who was that? 

A Mr. Jack Uoiss. 

0 How did Mr. Deutsch introduce you to Mr. Reiss? 

A Mr. Reiss was a President o/tj chairman of the 

hoard or something of the Reiss Hank in Switzerland. 
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0 How lonq did this meeting Inst? 

A Only a very short time. Just a minute or two 

0 Did you have a conversation with Jack Reiss? 

A Yes. 

0 What di.d Mr. Reiss say to you? 

A nothing very much more than, you knov/, "IT's 

very nice mooting you and if you ever get to Switzerland, 
look us up," and things like that. 

0 What happened next? 

A T left the office. Mr. Doutsch took, me to 

the door and told me to go hack downstairs and wait 
for him with Mr. Duboff. 

0 Did you have any further conversation as you 

were leaving the room with Mr. Deutsch? 

A Yes. He told mo that the Reiss Rank was one 

of -- Mr. Jack Reiss was the head of lhe Reiss Rank and 
that they won one of their best accounts and they did 
a lot of business for them and with them. 

O Where did you go following this conversation? 

A Hack downstairs to Jaffeo & Company. 

0 Who did you sec at Jaffeo & Company? 

A Stanley Duboff. 

0 Did you have a conversation with Mr. Duboff 

at that time? 
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Yes, he asked me if I had met Mr. Reiss and 
I said yes, I had. 

Q What else, if anything, did he say? 

A He told me that they were big accounts and 

they were goo1 accounts and they knew them very, very 
well. And at that time he had suggested that we should 
or wo could subscribe to an investment advisory service 
from the Reiss Bank and the investment advisory payments 
would work against the 30?, cash kickback that we were' 
paying out, and would make life much easier for us because 
v.-c would receive vouchors and we would receive statistical 
servico. 

I asked him how much he figured it would run, 
how much he figured it souId come to, and he said approxi¬ 
mately -- based upon the volume -- we could run as high 

I 

as — roughly on $10,000 a month. 

1 then said I felt that was pretty steep 

for an investment advisory service. 

And he said, "Well, a lot of brokerage houses 
art' paying a hell ot a lot more for this type of service. 
Whatever you get, you will be getting bills that you can 
write off and charge off against statistical service. 

You will be gettinq reports from the bank and you can, you 
know, file them." 
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0 Did Mr. Deutsch join you at any point during 
tho conversation? 

A Yes. 

0 What, if anything, did Mr. Deutsch say when 

ho came down? 

A Just, ycu know, he reiterated again the fact 
that Mr. Jack Reiss was a good friend and he was a good 
account and that he does a lot of business with him. 

Q Was there any discussion at all as to the 
meeting with Mr. Reiss, as to your meeting with Mr. Reiss? 

A Well, I went back to Kelly, Andrews (, Bradley 
and told Dan Driesman about, it. 

0 And this was when? 

A The same afternoon. 

0 What did Mr. Driesman say to you and what did 
you say to Mr. Driesman? 

A IJ'» was quite pleased because he felt the 

same way, that we got a legitimate expense item, a bill 
from an investment banking or investment advisory service, 
and, therefore, our hooks would reflect a legitimate 
expense of — you know, business expense. Tt. would make 
life much ensier for us to pull the cash out of the 
bus i nor.*;. 

Shortly after this time did you begin receiving 
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newsletters, pamphlets and other items pertaining to this 
investment advisory service? 

A Yes, I did. 

C Can you tell the Court and jury what, this 

material basically dealt with? 

A Commodities. 

Q Commodities in this country or in Europe? 

A Europe. 

0 Did Kelly, Andrews A Bradley at that time do 

business or thereafter, in European stocks or commodities? 

A No, we didn't. 

THE COURT: Mr. Foffer, I'm looking at the 


tine. 


Honor, 


MR. FEFFER: It might be a good idea, your 


THE COURT: I'm wondering if you're going to 
start a new area of inquiry and to go for five minutes 
or so, I think, probably would interrupt the flow of the 
testimony. Do you think it would be a good tine to take 


a break? 


MR. FEFFER: T do, 


THE COURT: I have indicated previously to 
iho jury that this will be a somewhat longer than usual 
lunch hour but: 1 do know the day outside is rather 
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subject to a notion to strike in the event you develop 
certain things during the courso of thin trial v/hich 
lead nc to conclude that striking those records would 
be appropriate. Eo they are admitted subject to con¬ 
nection and subject to a notion to strike. 

You ;nav proceed. 

DIPIiCT EXAMINATION RESUMED 
BY MR. PREFER: 

0 Prior to lunch vou related to the Court and 
jury a conversation that took place at Jaffe & Co. at 
which a portion of Mr. Jack Reiss was present? 

THE COURT: I think you ought to try that one 
again, for form. 

0 I believe prior to the luncheon break you 
testified to a conversation at Jaffe & Co. at which a 
portion thereof M r. Jack Reiss was present, is that 


correct? 


A That is correct. 

0 Pas there anv further conversation that took 
place at that meeting? 

A Yes, sir, there was. 

0 can youtoll the Court and jurv what that was? 
A As far as the material coming from the Reiss 
bank, the statistical material, T was told bv Mr. nuljnff 
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to just keep it in nv file in case tho authorities came 
around asking what did I get for nv monev and I would he 
’ilc to show them the file. As to nv meeting with Mr. 
"eiss, Mr Meutsc'n said in case anybody asks ne, I could 
nlvavs sav t did meet M r. Jack Peiss. 

t believe you then testified to receiving 
certain material from the Peiss Hank? 

A That is correct. 

o T am going to show von what has been narked 
21-A, and it goes through the alphabet once to 21-7, 
and then 21-AA through 21-00. 

T will ask you to look through each item and 
identify this material, if you can. 

(Pause.) 

A Yes, sir. 

0 Can vou tell the Court and jury what those 
exhibits are? 

A This is material sent to me by the npiss bank. 
MP. rnrrrr: Your honor, the government offers 
21-A through 7 and 21-AA through 21-00. 

Tim COUPT: When did vou start to receive this 

material? 

Tin* l. f TTNnss : T nuoss in Movember or Oecenber 

of 1 oc»P.. 


SOOT Ht AN DISTRICT COURT REPORTERS. US. COURTHOUSE 
FOlCV h( jUARE. NCR YORK. M Y. CO T-4SS0 





hmv 3 


■*** 


349 


•^hwi dock-direct 

THE WIT JESS : No 

THE C0U,<T! —t "Ciba, „„ !r . ? 

the WITNESS: No, slr# 

MK. DLOCK: ConJ^ . 

ld Wo a PProach the side k 

'/°ur Honor, off ° bar ' 

rr the record? 

THL COURT ' Of course. 

(Oiscussion off tho rt>c 

1'V MR. FMFRFR.. 51110 h ">.> 

what did you do with th 

• ^ w ith the material 

from the Reiss Lank? rocei ' 

A Pardon me? 

What did you do with 

tn the materi* i ._ 

from the Reiss Ba „k ? y °“ r '’ Ceivo 

A p,,t it in a folder. 

Did you r Vrr Utilize it in , 

of your business? * ^ thr c ‘' ur 

A Ho, sir. 

How much money did vm 

in total, forth . y Pay the Reiss Bank, 

this service? 

A S^OtOno. 

.1 .... 

' you c«n/handinn) . 

(Pause.) 


9« 9 


SOUTHERN DISTRICT COURT REPORTERS Lit r 

' 0l «v ner y 0 RK, N V ‘ co •, 4 sm THOUi£ 









southern oisihict court reporters, u.s. courthouse 

FOLev SQUARE. NCR YORK, N Y. CO 7-4SI0 









***** 


351 

doc):-direct 


THE COURT: Approximately? 

THE WITNESS: Just about- t-u- +. • 

1 a»out the time of that letter. 

T,,E C0U,,T: «» l«tfr dated -,a„ n . 1969 ? 

THE WITNESS: y G s, sir. | 

I told hit, that the material r had been netting ! 
from the t'oiss nani- ,,„ 

l.a nanl wan pure and simple garbage, t didn't 

have any use for ,, 

it at all, and that it -a., strictly 

commodities and we did not do*i 

n0t deal ln commodities and if any¬ 
body came in to look at our ♦. 

our files to see what we paid 

$10,000 a month for, i thinv- i a 

r think the whole thing would he 


suspect. 


« that time said that he would - either he 
—Id or have hernie Deutach contact the being „ ank antl 
tell them to aend ug material relative to the tvpr of 
thing that we were doing, imiuntrial „. S . „toc k g, ot 


cetera. 


° After thi * convors ation, did the nature of the 
naterial change that you received from the being Bant? 

<1E. SFOAJ,: Objection. Form. 

THE COURT: You are leadinn, v**. would vou 
rephrase your question? 

0 ,>1<, VOU rOCrlV< ' "'-terial after thin toiephone 

conversation from tlio Reiss Rank? 

A Yes. 
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subject of this indictment. 

low, I do not know — 

THE COURT: I do not think the government is 
limiting itself to that. If vou can show me in the bill 
of particulars what they have, I might rethink the point. 

At this juncture, I have heard you at length, 

I heard vour colleagues join in vour motion,and t have 
heard the government's comment. The record speaks for, 
itself as to the nature of the objections made and the 
timeliness of this application, and putting all that aside- 
I am saying that on tiie basis of the record as I see it 
now — the motion for a mistrial is denied. 

(In open court.) 

THE COURT: You may proceed, Mr. I’effer. 

HY MR. rCFFE^: 

o Mr. Shwidock, are you familiar with a company 
called Robert Aaron Young? 

A Yes, sir, I am. 

o what is Robert. Aaron Young? 

A It's an art nailer’'. 

o nid you have ar occasion to speak with M r. 

Duboff with respect to this coinpanv? 

A Yes, sir, I did. 

o Could you tell the Court and jurv approximately 
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v'hen this was? 


In the latter part of i960, 

HOW did thiS conver sation take place? 

A Mr. Duboff told mo that „ 

Pa intin Purchased some 

h ‘ ° r ,lrt work from tho studio , 

. " ■ 30 and that ho wan 

aving tho bill sent to Kelly An l 

I was ''' ‘ nradlc 'V. and that 

I was to pay the bills -m,? 

. ' the none '’ or tho cost of tho 

art work i-as to be ch*r«™i 

thot *** ° qainSt th ° 30 nor coot cosh 

that we wore to pay him. 

0 What happened next Mr c h • , , 

t ' 'r. Shwi dock ? 

J; “•“<*» • -<-« •—„„ 


With Buys? 


0 Aft ° r that timo - ',hat happonod? 

Mr. Duboff carno and pic**, up the „ rt ,, ork . 

y ° U famlJar Wlth « company known as ouv- 


yes, sir 


the cohot, nuvs With nuvs? 

>0. PEPrnn: Vos, vnur Honor. 

M!’. ROBSON j _ 

Fmm -- » hoiievo SO. 

0 '' hat ^ nUy ” ’««• »».. 

T know, rt’s n storo in llroohlvn. 
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2 

That's all t Itow about it. 


3 

Did you ever have a conversation with Mr. beutsch 


4 

with respect to this 3tore in Rrool’lvn? 


5 

A Yes, sir, I did. 


6 

° do ''ou ’-now approxinatelv when those conversation 


7 

tool, place? 


8 

A T believe it was in the latter part of ' f>3. 


9 

Tin: COUPT: What did r.uvs With Hu vs sell, if 


10 

you J-now? 


11 

THE WITNESS: I don't know. 


12 

THE COURT: Just a store in Brooklyn? 


13 

TIIE WITNESS: That is correct. 


14 

Q Was this a telephone conversation or a con¬ 


15 

versation in person with Mr. beutsch? 


16 

A This was a telephone conversation. 


17 

0 What did Mr. beutsch sav to vou and what did you 


18 

say to him? 


19 

A He told ne that he was having Cu''s With buys 


20 

send no a couple of bills, and T was to pay out against 


21 

those bills and charge it off within our company to office 


22 

expense and against the 30 per cent cash that we were to 


23 

give back. 


24 

0 What did you do after that telephone call? 


25 

i 

1 

1 

A I got the bills and the — the bills ’'ore sent 
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in and I paid then. 

1f *r. Phwidoc) , I show vou —— 

MR. ROD SON i If your Honor please, I an going 
to object to this testimony and novo to strike it on the 
around that it has absolutely no relation to the charges 
in this indictment. 

TIIF COURT: Overruled. 

MR * SEGAL: I join in that, vour Honor. 

Q I show you 25-A for identification — 

THE COURT: Overruled. 

U — and 25-n, and ask you to look at those and 
identify them, if vou can. 


A Yen, these arc the checks T sent to Cu^s With 


Buys, 
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<> Til is would be afte’ this telephone conversation 
witii Mr. Deutsch? 

A Yes. 


MR. FLFFER: The government offers 25-Aand Li. 
THE COURT: Show them to counsel. 

MR. BLOCK: Your Honor, the usual objection as 
far as Mr. Cohen is concerned. 


THE COURT: Yes, indeed. 

MR. ROBSON: If your Honor please, ! object on 

trie same ground, that it has absolutely no relationship to 
this case whatsoever. 


THE COURT: Mr. Segal? 

MR. SEGAL: May I nave a voir dire, your 

Honor? 

THE COURT: You may. 

VOIR DIRE EXAMIWATION 
BY MR. SEGAL: 

Q Mr. Shwidocn, do you have the checkbook of 
Kelly, Andrews & Bradley? 

A No, sir, I do not. 

<.} Do you know what the stubs read that are con¬ 
nected to these checks? 

A No, sir, I do not. 

MR. SEGAL: Your Honor, at this t.i nr I call 
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U I 0,1 tie government to produce the oh. 

ouuce the checkbook stubs so that 

we may, i n some bett 

ay ' have °>e wherewithal for 

examining the documents. 

™ E C ° UKT! Y ° U ha « - a »«* disbursements hoot 
you would like to look at it. Xt is in evidm C e. 
MH. SEGAL: Very well. 

0 May 1 "* yOU ' if -u would, could you loon,. jn 

the CJ! ‘" dUbUr * Wn »" >»«*■ S »wi<l„ck. two Chew, .. Of 


11/7/0U - 


sir? 


THE COURT: You ar. • 

ou are looking in 2o-n 

•3 -wii u, are you. 


TiJE WITNESS; 


20-D, correct. 


™ C0URT ‘ Would you show that to 

Mr. Segal, if you can find it. 

vou do not have the stubs to these, do you ? 

T “ K WI ™ Ea!i = NO. air, I do not. 

«"• SbCAL: vour honor, I would have the. general 

objection which has been air,... 

already posed to the Court on thes. 

1UE COURT: Hr. Feffer? 

MR. FEFFER: Nothing, your Honor. 

1UI ' C ° UKT: You wc rc getting up. 

overruled, and these two items, 2h-A and h, „ hic ,, 
C!,CC,:S ' WtU be as With the other eeoent 

documentary offers, subject to connection. 
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cinbr 3 Shwido k-direct 

(Govevnmont-'s Exhibits 25-A and 1’5-H v.'cro. receivrd 
in evidence.) 

THE COURT: Are you finishing up on tins subject-, 
or did you intend to start another subject, sir? 

MR. FLFFEK: I was going to finish up on this 

subject. It would take another five minutes. 

THE COURT: I was going to keep my promise to the 
jury, if I may. You won't be? finished? 

MR.FEFFER: No. 

THE COURT: I note the hour and I note my promise. 

Ladies and gentlemen, we are going to recess at 
tins time and we are going to resume promptly tomorrow 
morning at 9:30 a.ra. I would admonish you, as I have on 
every occasion when you left the courthouse, please do not 
discuss the. case among yourselves, do not remain within the 
hearing of anyone else who may be discussing the case. 

In the event you should read, hear or see anything 
which relates to this case on any media. I direct that you 
report the matter to me at once . 

Please keep an open mind oh all facets of the 
case until it has been completed and submitted lo you for your 
consideration. 

The jury is excused and dire-*-c?d to return tomorrow 
morning at 9:30 a.in. Good evening, evei/.,. , 


southern district court reporters. u.». courthouse 
FOLEY SQUARE. NEW YORK. N.Y. CO T-4SS0 





1 


uhbr 


***** 


369 


1006 

POin, I would suggest W]dt c . ounsei anj ^ ^ 

C ° me UP Witn 3 ° methin9 Y»u would want f ,,e Court fo 

3ay AbSant yOUr COmin< -' **«• anything. i u ,, ul „ rry 

to deal With thp matter uyself. 

Incidentally, Ln respect to something which 

““ ^ 1 “ « ™Y own notat, and x do 

“ indiCati °" -• — = cross nxanina rion 

° f UUin “' U •“<*“- «»«• she too, orders iron, 

UeUtSCh ^ ” r - DUb °« «r- Shwidock was not there.- 

and ,„y own notes, and I am looking tor the place i„ the 

transcript, indicate they phoned in orders for status 

Marketing, Acrite, which I have as Industries - 

MR- FEFFER: Page 371, your Honor. 

THE COURT: r s 

? ~ Mobile home Mult.inle X 

Which is what. I Show in my notes. 

MR. FLFFER: 'that is correct. 

the COURT; So within certain limits, gentlemen - 

yas, I see it here now. 371 beginning at line r.. And t„ose 

other stocks that I have mentioned are set forth in the 

minutes to a certain extent, the door was opened by the 
defense . 

HOW. you may say that the fact that we mentioned 
these Other stock, in cross examination does not permit the 
government to go as far as they have gone, but obviously when 
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n Mr. Shwidock , did you hove 'in r»;i«m over 


the last month or two and even before that to review 
certain documents to ease you in this calculation? 

I 

A Yen, T did. 

o wan the purchase and sale blotter of Kelly, 

Andrews Bradley one of the documents you reviewed? 

A Yen, that in correct. 

O Rased on that., can you toll the jury the 

profit Kell/ Andrews, & Bradley made durinu the time 
you were President of that company in the trading of Richard 
Tacking stock? 

A Approximately $50,000. 

0 now much of that profit, wan retained by Kelly, 

Andrews f, Bradley? 

A 70?, was retained by Kelly, Andrews & Bradley. 

(i The other 30?,? * 


In cash rebate or kickback to Mr. Deut.nch and 


Mr. Duboff. 


n Mr. Shwidock, die! you pay .income taxes - 

MU. SKOAL: Your Honor, T would ask that, that 
last remark bo stricken unless it can be shown that this 
review of the books substantiated the statement that was 
made by the witness. 

TIM; COURT: Of course you can examine on crom 
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Sane method, checks by Kelly, Andrews & 


1029 


Bradley to Delisi 


Are you familiar with A.S. Ford? 


Ves, sir. 


fin. SECAI.: i object to this. i think we 
ate now in a complete inculpatory area in which this 
witness is now being actually cross examined, not 
examined, by the government. 

THK COURT: Unfortunately 1 think the door 
was opened in one of the voir dire examinations. I 
gather was is coming is that those personal expenses, 
and this must be what they are, are charged in those 
books that were the subject of voir dire examination, 
as business expenses. 

If thnt is the case, 1 will permit it. if 
it is not, I will terminate the examination. 

MR. FEFFER: It is, your Honor. I would 
like to cite authority for what I am doing — 

THE COURT: There is more authority, I km ,w. 

I wanted to pinpoint it to onn positive thing that developed 
during the trial. Since the subject has boon gone into, 

albeit in voir dire, and has been,made an issue o, sorts, 
l will permit it. 

0 Are you familiar with a company called A .S. 
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bmv Shwidock -direct injo 

Ford ? 

A Yes, sir. 

O What type of company is that? 

A Ford dealer in New Jersey. 

p what wan your connection with that company? 

A nought a car from / .S. Ford. 

0 Did you charge that car off against Kelly, 

Andrews r* Bradly? 

A Yes, sir, T did. 

Q During the time you were at Kelly, Andrews & 

Bradley you wore the President of that company? 

A That's correct. 

n Have you reached any arrangement or any type 

of agreement with the United Htat.es Attorney's office 
or the Internal Revenue Service with respect to your 
failure to nay taxes on this income? 

A Yes, sir, I have. 

0 Will you tell the Court, and jury what that 

arrangement is? 

A Yes, sir. I would he civil ly liable for all 

income taxer, unpaid and plus the poss* i hi 1 i I y of a r >0" 
penalty, and the U.S. Attorney'.** office has assured me 
that on the criminal aspect that no act ion would he taken 

o Yon made reference, 1 believe, to sharing 


ft 
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| T,,E C0URTl X think that is a reasonable, repost. 

Witness can be more specific as to the month and 

day, or at least the month of 

cn ' of this conversation, i 

should like him to do so. 

THE WITNE SS: January of 1969. 

™ COURT, you tell us when or approximately 

when in that month? 

1 ™ E ”™*SS: Ho, sir, I couldn’t. 

” WherC did thls c °nversation take place? 

A On the phone. 

° Wh ° initi ated the phone call? 

I don t recall who initiated the phone call, but 
I know we were talking. 

0 What did you say to Mr. Deutsch and what did 
Mr. Deutsch say to you at that time? 

MR * BL0CK: If y ° Ur " on °r Please, this again 

1S SUb]ect to connection, as far as my client 

c- 1 lent js concerned? 

mr COURT: In fact, it is subject to connection 

S ° " b ° th C ° h - Mr. nuboff are concerned. j 

>>o told me that Richard Packing Company „.,s pl(tnn J 

ferinq, a Reg A offering, and that Kelly, Andrews s 
Bradley would be the underwriters. 

0 Several weeks later, sometime in the month of 
February — 
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0 

MR. ROBSON: If your Honor please, I think that 


3 i 

the proper way to question this witness is to ask him what, 

l 

4 

if anything, transpired thereafter with respect to that 

- 

5 

conversation, not to lead him step by step. 


6 

1 

THE COURT: You really shouldn't suqqest a date. 

» 

* 1 

7 i 

11 

for example, and I think the objection is well taken. 


8 ! 

The witness doesn't seem to require to have hi 3 

r 

9 

recollection refreshed. Needless to say, if vou get x.c a 


10 

point where he requires that, I will permit that. 


11 

0 What was the next thing that happened with respect 

| 


12 

to this proposed Reg A offering, as you put it? 

0 

13 

A I spoke with Mr. Deutsch again, 1 would say about 


14 

a week or two later, asking him when he thought that the 


15 

offering would be ready. I was anxious for it, our firm 


16 

needed money, we were in desperate shape at that time 

r 

17 

MR. ROBSON: If your Honor please -- 


18 

THE COURT: Let's stick to the conversation. 


19 

1 

You spoke to Mr. Deutsch? 


20 

THE WITNESS: That is correct. 


21 

THE COURT: Did you speak to him on the phono 


22 

or in person? 


23 

THE WITNESS: On the phone again. 


24 

THE COURT: Would you tell us what you said to 

0 

25 

him and what he said to you during the course of that 
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telephone conversation a week or so after the initial 
conversation? 

THE WITNESS: I asked him when the offering 
would be ready and he told me that they decided it was not 
going to be underwritten bv Kelly, Andrews & Bradley, 
but would bo an offering by the company, and that Kelly, 

Andrews & Bradley would send out all confirmations for the 
company. 

0 Was there any other conversation at that time? 

A Yes. I asked Mr. Deutsch how Kelly, Andrews & 

Bradley was going to make their money, where was our 
money coming in on this deal, and — 

Q What did he say to you in that regard? 

A He said, "You don't have to worry about it. We 

will work it out, but you have not lost anv money with us 

as yet, have you?" 

Q Do you know a Milton Cohen? 

A Yes. 

Q bo you see him in the courtroom? 

A Yes, sir. 

Q Can you identify him? 

A Yes — 

MR. ORENSTHIN: We concede the identification, 
your Honor. 
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5 rmmch Shvidock-direct 

THE COURT: Mr. Shwidock is conceded to know 

Mr. Cohen. 

0 When did you meet Mr. Cohen? 

MR. BLOCK: If he did. It hasn't been established. 

MR. FF.FFER: He said he knew him. 

THE COURT: Let me go back one step. 

Did there come a time when you met Mr. Cohen? 

THE WITNESS: Yes, sir. 

THE COURT: When was that? 

TIIF. WITNESS: In February of 1969. 

Q Where did you meet Mr. Cohen? 

A At a mortgage bankers convention, I believe at 
the Hilton Hotel, in the suite — the hospitality suite 
of one of the mortgage brokerage companies. 

Q Who was present? 

A Mr. Deutsch, Mr. Duboff, Mr. Cohen, myself were 
at this particular party, or whatever it was. 

Q Did the four of you have any conversation or 
discussion at that time? 

A Yes, sir, we did. 

0 Will you tell the Court and jury what each of 
you said at that time? 

A Well, I was introduced to Mr. Cohen for the 
first time — 
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MR * SEGAL: 1 object to this conversation, your 
Honor, unless it is represented by the Government that it 
relates to the stock of Richard Packing. 

THE COURT: Well, let's find that out. 

Does it? Was the Richard Packing Company dis¬ 
cussed in this conversation? 

MR. FEFFER: Your Honor, Mr. Robson asked mo just 
to relate the testimony -- 

THE COURT: No, counsel has asked — 

MR. FEFFER: Yes, your Honor. 

THE COURT: All right, proceed. Mr. Segal, 
you accept that representation? 

MR. SEGAL: I of course have to, your Honor. 

TIIE COURT: Tell us what each of you gentlemen 
said during the course of that conversation. 

ilIF WITNESS: Well, I was introduced to Mr. 

Cohen as the broker who was going to handle the Richard 
Packing money and that I was the guy who would send him 
the $280,000 that was to be the proceeds of the sale of 
Richard Packing stock, and Mr. Deutsch said to Mr.Cohen, 

"I want you to know Mr. Shwidock. He is the president" 
or 'he is with Kelly, Andrews & Bradley, and he is the guy 
you will get the money from." 

Then he said to mo, "It is your understanding you 
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7 rmmch Shv/idock-direct iuqi 

are sendinq $280,000 against the sale of stock?" 

I said, "Yes." 

Me said to Mr. Cohen, "It is your understanding 
you will receive $280,000 against the sale of stock." 

He said, "That's correct," and after that we 
talked for a few minutes and then went downstairs for 
dinner. 

q This is all in conneciton with this Hog A, as 

you stated before? 

A That is correct. 

Q Did you have an occasion to talk to Mr. Deutsch 

after this meeting? 

A Yes, I did. 

q Approximately when was this? 

A I spoke with him about a week later, a week after 

the convention, I guess. 

0 Where did this conversation take place? 

A It was on the telephone. I had called Mr. Deutsch 
and advised him that here I was sending out confirmations 
on an offering and I didn't have any instructions, formal 
instructions, in writing, from anybody, regarding who to 
send the money to. I knew I was supposed to send the 
money to Kichard Packing, but I didn't have it in wntinq. 

So I asked Mr. Deutsch if I could get a letter or something, 
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o 

from the company. 


3 

Mr. Deutsch advised me then that he would have 


< 4 

Mr. Cohen call me within the next few minutes. 


5 

Q Was there any other conversation with Mr. Deutsch 


6 

at that time? 


7 

A At that moment, no. 


8 

0 Did you have an occasion to spea.. with Mr. Cohen? 

• 

9 

A Yes, about ten minutes later, Milton Cohen 


10 

called and chatted for a few minutes, and I told him 1 needed 


11 

a letter from him stating that the proceeds of the sale of 


12 

stock were to go to Richard Packing. 


13 

0 What did he say to you? 


14 

A lie said, "Fine, you'll have it," and about two 


15 

days later I got the letter. 


16 

0 I am going to show you what has been received 

V 

17 

in evidence as Defendant Cohen's Exhibit F and ask you 


18 

to look at it, and identify it if you can. 


19 

A Yes, this is the letter I received form Mr. 


20 

1 

Cohen. 


21 

MR. FEFFER: Your Honor, may I read this letter 


22 

to the jury? 


23 

THE COURT: It is in evidence. You may. 


24 

MR. FEFFER: I have the original, if counsel 


25 

would like to substitute the original for the copy. 
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8 a rmmch Shwidock-direct 

MR. BLOCK: Of course. I have no objection. 
MR. FEFFER: Ladies and gentlemen. Defendant 
Cohen's Exhibit F reads as follows: 

(Mr. Feffer read to the jury from Defendant 
Cohen's Exhibit F in evidence.) 


1042a 
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Mr. Shwidock, did there come an occasion when you 


received offering circulars in connection with the Peg A? 
A Yes, there was. 


5 

0 Approximately when was that? 


6 

A I would say about a week or ten days after I 


7 

spoke with Mr. Cohen. 


8 

0 Did you have an occasion to speak with Mr. Duboff 


9 

at that time on the telephone? 


10 

A Yes. I called Mr. Duboff, told him that I 


11 

received the offering circulars and asked him if I could 


12 

have the names so I can start sending out confirmations. 

9 

13 

0 What, if anything, did he say to you? 


14 

A He said, "Well, qet them together. In the 


15 

meantime, you have a short position in your trading account. 


16 

Tok., a thousand shares into trading at $20 a share." 


17 

Q I'm going to show you what has been marked as 


18 

Government's Exhibit 14-A and it's been received in 


19 

evidence. 

\ 

20 

Will you look at it, please, and identify it if 


21 

you can? 


22 

A Yes. This is our order ticket and copy of our 


23 

confirmation on 1,000 shares of Richard Packing. Mow issue. 


24 

° this relate to the thousand shares that you 


25 

spoke to Mr. Duboff about on the phone? 
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2 

A That is correct. 


3 

Q Did you have an occasion to speak with Hr. Duboff 


4 

again by telephone shortly after this meeting? 

- 

5 

A Yes. 


' 6 

Q Do you recall the approximate date of that 


7 

telephone conversation? 


8 

A Yes. It was within the week. A few days after 


9 

the initial conversation. 


10 

Q V'/hat did Mr. Duboff say to you and what did you 


11 

say to Mr. Duboff on that occasion? 


12 

A Well, I told him that I would like to get the 

9 

13 

rest of the names in so I can finish off the billinf of 


14 

the Richard Packing, the new issue of the Richard Packing. 


15 

MR. ROBSON: If yourHonor please, I got involved 


16 

with something else, and I would just like to get the date 

9 

17 

of that conversation. 


18 

THE COURT: Yes, indeed. It was given in general 


19 

point of time, but let's see if we can be more specific. 


20 

Now, this most recent conversation that you had 


21 

with Mr. Duboff, can you give us the date or approximate 


22 

date? 


23 

THE WITNESS: On or about March 18th. 


24 

THE COURT: 1969? 

r 

25 

THE WITNESS: That is correct. 
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THE COURT: Very well. 

0 Mr. Shwidock, will you please aqain state for 

the Court and jury the conversation you had with Mr. Ouboff 
at that time? 

A Well, r told him — I asked „r. Duhoff when 

I'm going to get more names to bill on the Richard Packing 
new issue, and — 

Q What did he say to you? 

A Well,he said at that time, he said, "All right, 

I'll tell you what. You bill Jaffee s Company for 5,000 
shares at" - I believe it was "S28-1/2, and take 1,000 
shares into your trading position and sell 500 of that 
1,000 shares to A. J. Duller s Company." The other 500 
shares was to stay in our trading account. 

HR. BLOCK: If y0 ur Honor please, am those 
conversations with Hr. Uuboff about this all taken subject 
to connection? 

the COURT: Indeed. And they are also subject I 

to connection - well, let's go back. They are subject 
to connection relative to Hr. Cohen anti also Mr. Ueutnch. 

HR. SEC.AL: Your i.anor, I just take that an 
continuing objection. 

the COURT: Yes, I tried to mention each time where 
it is appropriate, persons to whom it would be pertinent. 
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Q I 3how you what has been received in evidence 
as Government's Exhibit 16. 

Will you look at it, Mr. Shwidock, and identify 
it if you can for the Court and jury? 

A Yes, sir. It's our trading ticket selling 5,000 
shares of Richard Packing new issue at $28-1/2 to Loeb 
Rhoades account of Jaffee on account of the -- $28-1/2 
less commission. 

Q When you say "Loeb Rhoades for the account of 
Jaffee," can you explain that to the Court and jury? 

A Yes. Loeb Rhoades was the clearing agent for 
Jaffee & Company. 

Q What does a clearing agent do? 

A They handle the stock received, stock delivered 
and billing for the member. 

0 I believe you testified that you took a thousand 
shares into your trading account, is that correct? 

A That is correct. 

Q I show you what has been marked and received 
as Government's Exhibit 15-A and ask you to look at 
that and identify it, if you can, for the Court and jury. 

A This is 500 shares of Stic hard Packing dated 
March 18th, purchased at $28 a share. 

0 I show you what has boon marked as 14-R for 


SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
FOLEY SQUARE. NCR YORK, N.V. CO 7-SSSO 









5 dhmch 


identification. 


375 

Shv.’idock-direct 


1047 


account is? 


can you tea tho Court and jury what . trading 


* ves. It'S the purchase and sale by a broke, 

account. He uses his own money to buy and sell 


A ThlS “ another 5°0 shares dated March 18th, 
purchased from Richard Packing, S28 a share. 

o I believe you testified that with respect to 500 

Of the 1,000 that went into your trading 

V r tradinq account you sold r >O0 

to A. j. Butler; is that correct? 

A That is correct. 

o I show you Government's Exhibit 15-B in evidence 
and ask you to look at it and identify it if you can . 

ves, this is the work ticket on 500 shares of 

Richard Packing sold to A. j. Butler at On a share on 
March 18th. 

Q And you purchased those shares for how much, or 
received those for how much? 

A $28 a share. j 

THE COURT: What did you sell for? 

TIIE WITNESS: S31. 

0 Mr. Shwidock, you made a reference to a trading 
account of Kelly, Andrews . Bradley, is that correct? 

A That is correct. 


,0U ™'" N ®' ,T "'? T COURT U.S. COURT HOUSE 
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THE COURT: Let's try to clear that, up foi the 
jury. Does everybody know what a net base is;’ I think 
it is appropriate since some of the jurors know, but 
all of us don't, what you mean when you say "net base". 

THE WITNESS: No commission. 

MR. BLOCK: No what? 

THE WITNESS: No commission. 

THE COURT: So that when you are trading 
vour own account, you don't add in or subtract out 
commissions? 

THE WITNESS: That's corrc . 

THE COURT: When you're trading for the 
account of a customer, you do charge commission? 

THE WITNESS: That's correct. 

0 Did you have a further conversation with Mr. 

Duboff with respect to this Regulation A? 

A Yes,sir, I did. 

Q Can you tell the Court and jury approximately 

when the conversation occurred? 

A I believe it was the beginning of April. 

0 At that time can von tell the Court and jury 

MR. ROBSON: If your Honor please, can that 
conversation be placed any better than the beginning 
of April? 
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THE COURT: Lot's sec, what wo c, n do with it. 


We are now in 1969? is that right? 

THE WITNESS: That's correct. 

THE COURT: And you said you had a conversation 
at the beginning of April. Is there a way that you can 
determine — either tie down now or some document you can 
look at which could refresh your recollection if you 

can't tie it down to give us the exact date of your conver¬ 
sation with Mr. Duboff early in April? 

THE WITNESS: Yes, sir, there is. 

THE COURT: Very well. Do you recall (he date 
or would you need something? 

THE WITNESS: It was on nr about April <lth. 

THE COURT: All right. We will stay with 
that for the moment. 

0 Who initiated this telephone conversation? 

A I did. 

0 Could you tell the Court and jury what you 
said to Mr. Duboff and what he said to you? 

A Yea. There were still 9, non share's of the 
new issue, the Reg A, unsold, and r told him ihat j 
would like to clean that off my books, finish off the new 
issue and get the money out to Richard Pnckinu. 
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He then told me to put it in two accounts. 

3 

n 

Put it in what? 

4 

A 

In the two accounts. And I sold 1,500 shares 

5 

to one Harry Morganstin and 1,500 shares to a William 

6 

Harris. 

• 

7 

Q 

Do you recall the price that Mr. Morganstin 

8 

was charged for the 1,500 shares? 

i 

9 

A 

20*i. 

1 

10 

n 

l 

Ard the 1/4 represents what? 

11 

A 

Commission. 

12 

0 

Did there come a time when those 1500 shares 

13 

v;r>re sold 

out of that account? 

14 

A 

Yes, sir. 

15 

0 . 

For how much were they sold? 

16 

A 

32 7/0, I believe. 

17 

0 

That would be for 1,500 shares; is that correct 

18 

A 

That's correct 

19 

0 

I show you 17A in evidence, that's Government's 

20 

17A, and 

I ask you to look at that and to identify that 

21 

f or the C’ourt: and jury, if you can. 

22 

A 

Yes, this is the work ticket , our sol line 

23 

1,500 shares of Richard racking at 2H l .i to Harry Morganstin. 

24 

0 

I ask you to look at 17B in evidence and to 

25 

identify 

th.it. for the Court and jury, if you can. 
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Y6S ' tl,1S U th ° Sal ° " r J.5' ‘-hard Packi 
a ‘ ” 1/9 ° f tHe aCCOUnt "f Harry Mo, 

0 I beliovryou testified Hns- „ 

lwl nh£, t .you f)tn i,r>oo 

other shares from the issue in* 

into an icrouni oi wi i , , , im 

Iforris; iy that rorrrrt ? 

A That’s correct. 

o Wore those shares dold out (r „ thlt neeBUBt? 

A That’s correct. 

0 H° you recall the price at which th-v „ Qrf . s „ Jd 
out from that account? 

A 32 7/8. 

o That would be 532 and 7/!i p or chare? 

A PEr share. 

0 Aqai ”' the price that nr. Karri; paid tor 

receiving these shares? 

A 281;. 

o And the 1/., represents „ hnt7 

A Commission. 

I show you IRA in evidence and ask you to 
look at it and to identify J t , if yo „ 

A ”’** ^ °" P * al ° or '.'-on Hi-hard Pack i n,, 

n,: 2nl ' to «“«- Harris on the new issue. 

I show you inn i*, • , 

ih evidence and nut yoll tr , 

>'">k at It and to idontifv It 
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Yes, this is the sale by William Harris 


1053 


of 1,500 shares of Richard Tacking at 32 7/8. 

Q You testified, I believe, thatyou were 

supposed to send $2^0,000 to Richard Packinu Company; is 

l 

| 

that correct? 

A fTnat's correct. 

q I show you 10A for identification and 19B 

for identification and 19C for identification and 19P 
for identification and ask you to look at each and to 
identify them, if you can. 

A Yes, these are the checks that went, to 

Richard Packing in payment for the new issue. 

0 Are each of these checks signed by you? 

A Yes, sir, they are. 

MR. FEFFER: Your Honor, the government 
offers 19A, 19D, 19C and 19D. 

THE COURT: Show them to counsel. 

MR. BLOCK: No objection. 

MR. SF.GAL: T have no objection, your Honor. 
THE COURT: Mr. Robson? 

MR. ROBSON: No objection, your Honor. 

MR. OP.ENSTEIN: No objection. 

THE COURT: Very yood, Mr. Orenstcin. 

Received, no objection. 

Those at one point in my notes had been marked 
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(In op"n court.) 

THE COi'RT: Wo will proceed. 

BY MR. FEFFER: 

^ Mr. Shuidock, I believe your ronvornatinn 

with Mr. Duboff took place concerning 3,000 shores of 
each of two accounts -- 

A That's correct. 

O One account was Harry Morganstiin and the oi her 
was William Harris? 

A That's correct. 

0 Who is Harry Morganstin? 

A relative of Mr. Deutsch. 

Did you ever meet fir. Morgans tin? 

No, sir, I never have. 

Have you ever spoken to Mr. Morganstin on 
the telephone, as far as you know? 

A No, sir, I never have. 

0 Who is William Harris? 

A A relative of Stanley Duboff. 

0 Have you had the occasion to meet with Mr. 
Harris? 

A Once I drove Mr. Duboff home and he was outside 
the house and introduced me to him, and that was it. 

110 Y ou rccr U 1 when the Morgans! in and Mart is 


A 

0 

A 

O 
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account! were first opened at Kelly, Andrews f. Bradley? 

A Yes. They started trading in January -- first 

week in January of 1959. 

() Will you tell the Court and the jury the 

circumstances leading up to the opening of those accounts? 

MR. SEGAL: Your Honor, may we have this, 
rather than the circumstances, broken down with what con¬ 
versation was had with whom and where and when? 

THE COURT: Yes. Why don't we start out by 
finding out just when these accounts were opened. 

THE WITNESS: They started trading, I believe, 
January 2, of 1969. So the accounts would have had to 
have been opened prior to that date. 

THE COURT: Would you tell us the first thinq 
that happened in connection with the opening of either 
one or both of those accounts? 

THE WITNESS: Yes. I was asked to send out 
new account forms. 


addresses, 
0 
A 

p 


THE COURT: Who asked you? 

THE WITNESS: Mr. Duboff, giving me names and 
for both accounts. 

Was this a telephone conversation? 

Yes. 

Approximately when did it occur? 
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'loll. I would assume it took place a week or 

SO prior to January 2nd. 

THE COURT; Nov/ whit’ ...... 

wnnt you assume. Lo'ts r.ce 

if you can be more exact ,, 

exact as to your recollection. 


January 2nd, 


I would have to civ _ ,, 

co say a week or two before 


Hlf. COURT: That is i960? 

» “"»»*> That's eorro-t. sir . 

^ Can you relate the conversation ,. (>u had with 
Mr. Duboff at that time oa the telephone? 

ves. He told me that he wanted two accounts, 
two customer accounts forms sent out, one to Mr. Harris 

and one to Mr. Morganstin. and those accounts were his 

accounts and Mr. Deutsch's accounts, that any trading 

that was done in those accounts was to be done by either 

Mr. Doutsch or Mr. Duboff, that they were going to direct 

an trades out of the account, that we were not to do 

anythino with the,, except take instructions. 

0 Was there anything said with respect the 

manner in which or the amount of shares you were to place 
into those accounts? 

ROnsON. if your Honor please, I object 

to the leading. 

the COURT: Sustained. 
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(At the side bar.) 


MR. FEPFER: We intend to demonstrate that the 
accounts of Morganstin and Harris an noted in the bill of 
particulars were nominee accounts for Deutsch and Duboff 
and in doing that the government Peels that it can go into 
other areas of inquiry to demonstrate that precise fact. 

He is not going to be mentioning a specific stock trans¬ 
action, but I think it is important, it least in terms 
of the relevance and probative vnlou the proof, that if 
these accounts are traded on every occasion equally, that 
goes to showing they are accounts fro Deutsch and Duboff, 

but there was one occasion when it was not the same and I 

* 

would like to elicit that from the witness, because the 
reaction to that is probative of the fact that the 
Morgarstin and Harris accounts wci'e the accounts of or 
for Deutsch and Duboff. 
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' W ° Uld " 0t *" —« « one transaction, and 

1 b6lleVe “ W " 3 SmaU °" C - «- -count received i, 5 „„ 

shares, or whatever, anrf a-K_ „.. 

the other account didn't. it 

is the manner in which they treated 

Y Created those accounts that 

- argue they were .ore tnan just accounts in the _ 

father in-law and brother-in-law, but they wore in fact 
! their acc °unts and their money. 

I " R - SEGAL: I don’t know that that goes to 

demonstrate thaf f».i. . . 

fact, not does the fact that the prejudice 

that wouid be included in the introduction of this on - 

oan we ignore that. The prejudice fat c, 

probative value. 

THE COURT: Mncr Richard Packing Company i s not 

1 mU9t ^ t0 the Side ' 1 sustain the objection. j 

(In open court.) 

o Hr. Shwidock. did Hr. Peutsch and Hr. .„„. ofr 

hsve accounts in their own na.es at Kelly. Andrews . 

Bradley? 

A No, sir, they did not. 

o Were Mr. Deutsch and Mr. Duboff associated 

or affiliated with Kelly. Atdrtws « Bradley in any „ay ? 

A No, sir. 

Q in terms of trading, Mr Shwidock, can you toll 
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the Court and jury the largest accounts at Kelly, Andrews & 
Bradley? 

A Yes. The Harris and Morganstin accounts. 

MR. BLOCK: What? I didn't hear that. 

THE WITNESS: The Harris and Morganstin accounts. 

Q I am going to show you 28-A through 28-W, and 27-A 
through 27-V, and ask you to look at these and to identify 
them, if you can, without saying what is contained in each 
of these items. 

MR. SEGAL: Was that V or B? 

MR. FEFFER: 27-A through 27-V, 28-A through 

28-W. 

(Pause.) 

A Yes, I can. 

Q Are these checks of Kelly, Andrews & Bradley? 

Yes, they are. 

Q Do they each contain your signature? 

A That is correct, they do. 

MR. SEGAL: I take it that the testimony about 
those being the largest accounts at Kelly, Andrews & 

Bradley relate solely to Richard Packing stock? 

MR. FEFFER: That was not the question, your 

Honor. 

THE COURT: It was a much broader question and 
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14 


f " hy ' Di "* n * io " •»*« tan ant up for many 

Other reasons, whether New Dimensions was for the purpose 

Of concealing their principal interest in the company 
j " irr0leVant •***» prejudicial. What is relevant 

i 1S ' ; Ud th6y ^ faCt C ° ntr ° l trading in New Dimensions 
in Richard Packing stock? 

THE COURT: I think that there are other aspects 
of testimony which would be germane here, having listened 
to the Government's offer of proof — ' 

j MR. BLOCK: May I be heard before you rule? 

j the COURT: y es , of course. 

j MR. BLOCK: I haven't said anvthing. 

Vour Honor, I feel again that this is so far 
removed from the conspiracy in this sense: That the 
evidence so far shows Mr. Cohen and his financial advisor, 
Mr. Ueutsch. Now, on this record, Mr. neutsch. who 
Presumably, from Cohen's point of view, was with a reputable 
stock exchange house, turns out to be a conniver. you know. 

°n the basis of the evidence so far. a conniver nonpareil 
and for this evidence to come in i„ a case where Cohen is 
involved in the charges here, which is essentially 
manipulation, showing all sorts of side deals that they had. 
the relevance and materiality is beyond me. and I therefore : 
would again renew my essential position, which is that I 
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.' : hwf dock-direct 
MR. BLOCK: it seems 


to me this could bo 


omitted. 


rEFFEH! Honor, with respec, to Mr 

Cohen „ will demonstrate that Mr. n )h „„ h a,, „ cco , lnt 

KCl ' y ’ An ‘ 1 '' t ' WS ‘ Ura ‘ Uc >' * » --.ran.... c irf;ulll , 

"• W1U alS ° h. had an amount at Mew Pinon . 

sxons, as far as I know. 

HR - ° RENET,:I " : "here in that relative. 

the COURT: I have hoard enough «„ overrule 
the objection, which has boon made by all throe counsel 
to thin conversation going in. 

(In open court.) 

BY MR. FEFFER; 

0 Hr. Shwidock, I am going to ask you again 
to relate the conversation with Mr. m.boff and »„ putsch 
at Jaffee & Company i n June of 19f>9, n] e ase. 

A Yes. He asked me to come over to j , . K 

Company and, said that they were interested in,. wing „„t 

the Roily, Andrews a Bradley. They wore tired be. .. 

not they were tired, they were doing so much over-the- | 
counter business that they felt that they shouid bo 
involved in an over-tho-eounter house. It would bo 
impossible under the present set up that they were involved 
in as registered representatives with a member firm to 
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become principals or active in an "ver-the counter 


firm, 


Co they wanted to buy out the Kelly, Andrews f. 
r.radlcy, they wanted to buy out Dan Driesman ’s interest in 
Kelly, Audrows f, Mrdaley for the cash that was in the 
checking account and revamp the stock distribution. 

T was to receive 10?> of the stock in Kel ly, 
Andrews, plus a trading account, salary and expenses, and 
the balance of the 90?. would be put in the name of Stanley 
Ryback with the understanding that Ryback would have just 
a very, very minor interest in this thing and the balance 

would be controlled by Deutsch and Duboff. 

They asked me to get back to Dan, get bad. 
to them as soon as possible; that if I was unable to make 
a deal with Dar. Driesman, that they were going to be 
forced to open up their own brokerage house, make some 
sort of a deal with another brokerage house. 

0 Did you in fact speak with Driesman? 

A Yes, I did. 

0 Where didthis take place? 

A Mack at the offices ol Kelly, Andrews. 

C Can vou tell the Court and jury what you said 

to Mr. Driesman and what he said to you? 

TIIK COURT: This conversation will be admitted 


0 
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subject to connection as to all three of the defendants 

here before this Court and jury. 

A Yes, I related the conversation I had had 
with Mr. Duboff and Mr. Doutsch, and T asked DAn would 
he bo interested in making none sort of > deal ->nd Han 
at that time said that he wasn’t interested in leaving 
or giving up his stock or interested in Kelly, Andrews, 

but that if I was intent upon making a deal that ho would 
go along with it. 

I told him at that time I wasn't, intent upon 
making a deal. 

° Did you have another conversation with Mr. 
Duboff in connection with this? 

A Yes. A few days later. 

0 Whe: t did this take place? 

A On the phone. Mr. Duboff called me and 
asked me what our decision was, and r told him that th< re 
was no deal. Me got very upset anti said, "You know, you’rr 
a dummy, you're making a bad move. Tt.' s a mistake. Anti 
you can make yourself a lot of money being with us." ! 

I said, "That's the decision wo have come to 
and that's the way it's going to have to be." 

^ you have an occasion to speak with Mr. 

Duboff in this fame connection at. a latei d.ite'.’ 
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A Yes, sir, let's see, about roughly two months 

later. Sometime in August. I believe it was in August 
of 1969. 

Q Is that your best recollection as to the approx 

mate time? 


A Yes, it is. 

Q Where did this conversation take place? 

A Again, on the phone. I had called Stanley 

Duboff and told him I heard a rumor in Wall l erect that a 
new firm was being formed by the name of New Dimensions 
and that he and Bernie Deutsch were behind the company . 

Q What , if anything, didhe say to you? 

A Well, he laughed and he said, "Well, you know 

how these rumors get started, and you just take it for 
what it is warth." 

0 Do you know a Jack Rothman?. 

A Yes, sir, I do. 

0 Who is Jack Rothman? 

A He is a friend of min<*, and old triend of 


mine. 

Q Did you have an occasion to speak with him 
some time during the fall of 1969? 

A Yes, I did. 

0 Can you give the Court and jury your best 
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recollection ns to the approximate date of that 


107 * 


cor 1 , versa- 


tion? 


I would isny some time in September, i < M , GSS 
of 1 <H, 0 . r t hi n j ; j t ,,ouid j )G September of *r, 0 . 

In the fall or 1069; ir , lh .,t correct? 

A Yes. 

° Cnn y° u U ' i] ^e Court and jurv where r he 

conversation took place? 

^ Yes, on the phone. 

0 Who initiated the call, if you can recall? 

I don't recall who initiated the phone call 
but I know I spoke with Jack Rothman on the phone. 

0 whnt <lid y° u s *y to Mr. Rothman and what 
did he say to you? 

MR. SEGAL: I object, your Honor. 

THi: COURT: Very well. i 3 this the *amo 
individual who is known as Somer Jack Rothman? 

MR. FEFFER: That's correct, your Honor. 

THE COURT: This conversation will be 

received subject to connection as to all of the defendants 
here on trial. 

A Jack told me that he had I, eon - that he was 
qomg to work for New Dimensions, a new firm being lorncd, 
orhad been formed, nud that Hemic and Stan wore behind the 
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company; that he had gone down and talked to them about 
it and he's going in as their cashier 

MU. FEFFER: I have no further questions, 

your Honor. 

THE COURT: VEry well. 

MR. SEGAL: Your Honor, may we come to the 
bench, please? 

THE COURT: Yes. J would suggest that this 
would he a more than appropriate time for the jury to 
have what is going to be a somewhat longer than usual 
recess. You have been sitting very quietly and atten¬ 
tively since a shade after 9:3D, and I note that it is 
now a shade after 11:30. 

We will take what will probably be a J5 or 
possible 20-minute recess because of some matters I have 
to take up with counsel, and then wo will proceed to 
approximately a quarter or one when we will take our 
luncheon recess. 

The usual admonition applies, don't discuss 
the case among yourselves and keep an open mind on all facc|ts 
of the case. 

The jury is excused (or approximately fifteen 
minutes, maybe a little bit longer. 

(Jury excused.) 
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1 was also prepared to delete: 

This proof the Government proposed is based 

j “ 0lelV UPOn the teSti "°"V of its witness, Bernard 

Shwidock. Since you are the judges of the facts, it is 

J for you to determine whether the Government proves that 
allegation through means other than these checks.' What 

I ° ther Pr °° f th6y "* V ° ff ° r yoor consideration is some- 
thing wo must all wait to see." 

I think the record is now clear because you have 

read into the record what you proposed, and I have just 

read into the record what I would have deleted fro- your 
proposal. 

MR. SEGAL: what you have read, your Honor, 
are Paragraphs 3 and s of what we have referred top 

THE COURT: That is correct. 

MR. BLOCK: If your Honor please, before your 
Honor calls in the jury, I „ a „t to very briefly renew 
the motion that I made in the alternate for a seyerance 
or a mistrial a, to Cohen in the light of the testimony 
now on direct examination that we have heard from Mr. 
schwidock. which goes considerably beyond what your Honor 
read in the grand jury, and what I am alluding to, in 
particular, is Shwidock’s own admissions about his own 
involvement, with the law, notably his tax evasion, and wha, 
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we have here, particularly in the light of his statement, 
which he made yesterday in his opening testimony, that 
this deal he claims to have had with Deutsch and Duboff 
was to be kept secret, and no linking of Cohen to that at 
all, and I say that in the light of particularly the income 
tax evasion on his part, and it is very easy for the jury — 
even a jury can make the necessary inference that these 
cash payments to Deutsch and Duboff constituted a violation 
of the Internal Revenue laws, and here is Hr. Cohen, who 
has relied for financial advice on two lawfully registered 
representatives of a prestigious brokerage house, to use 
the words of the prosecutor in his opening statement, and 
he is going to be smeared and hopelessly prejudiced by 
this testimony in this record, your Honor. 

There is no way of getting around the prejudice 
resulting from his associating with men who have been 
described in these terms by Mr.Rhwidock, and I therefore 
urge you, with all the earnestness at my command, your 
Honor, to grant this motion at this time. 

THE COURT: The motion for a mistrial is denied. 

MR. RODSON: Your Honor, may I, for the record, 
make a brief statement in support of a motion I would 
like to make to strike so much of the testimony of this 
witness as relates to the arrangements for, and carrying out 
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Tur. com.I . I *m sorry, f hog your pardon. 
Before the first question is asked, I would 
like to make a brief statement to the jury in the form of 
a cautionary instruction. 

Bernard Shwidock has testified to exhibits 
which have been introduced by the government relating 
to lie rtiss Hank. Specifically, Exhibits 24 A, d, c, 

B. and F, which are checks totaling $ 90 , 000 , which were 
shown to the jury yesterday. 

These defendants are not charged with receivin. 
the .,<>0,000; rather, the information in this charge 
all- as that they received only $15,000. some of which 
was in cash and some by check. 

There is no evidence before you at this time 

that any portion these checks was conveyed to either 

° f 'he defendants. 

The government is merely introducing these 
chons .as some proof in what it regards as one means by 

which the defendants obtained part of the $ 15,000 alleged j 
in I h<« information. 

direct that at this time you merely consider 
those checks and that part of Mr. Shwido *'s testimony 
rel ating to the chocks sc ely with regard to a determi¬ 
nation of whether the witness did or did not pay through 
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MR. BLOCK: This is Page EJC-7. 

: I Withers that question for the moment and 

I want to ask this question. 

o In connection with what you were to do in 
connection with this public offerinq in March of uere 

you to bo the billing agent? Is that the correct tern, for 
what you were supposed to do? 

A I would sav thru ie 

y that is — we were to bill it, yes 

We would the billing agent. 

0 You were the billing agent? 

A Yes, sir. 

Q In other words, vou were nr><- 

y were not the underwriter at 

all? 

A Oh, no. No, sir. 

0 You were the billing agent? 

A That is correct, sir. 

0 Mow i go back to this. 

were you ashed this question and did you give 

this answer at Page EJC-7 on November it i<m un , 

.lu, xj/j under oath 

before the grand jury in this District: 

° N °”' ° nC POi " t - 1,1,1 y° u receive a phone call 

from Deutsch to the effect that Milton Cohen of Pichard 

Packing expected to receive 5280,000 in this secondary 
offering? 
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"A 

Yes, I did. 

3 

"Q 

Did you at that point tell beutsch that Cohen 

1 

should send a letter to that effect? 

5 | 

"A 

That is correct. 

6 

"Q 

Because you wanted to have that for tne record? 

7 

"A 

That is right." 

8 


Were you asked those questions, sir, and did 

9 

you give 

those answers? 

10 

A 

Yes, sir, I did. 

11 

0 

By the way, in connection with Exhibit F that 

12 

you have 

in front of you, do you see that sentence, the 

13 

second sentence, that reads, "I would appreciate your 

. 

14 

handling 

of the sale"? 

15 

A 

Yes, sir, I do. 

16 

Q 

You weren't really going to handle the sale, you 

17 

were just going to be the billing agent; isn’t that right? 

18 

A 

Well, I was going to be the billing agent and I 

So you vo.il • ■ t,iat 

19 

0 

I 

correct? 


21 

A 

No, you would Ik han Linn .« •••l* • 

22 

0 

In a certain sense? 

23 

A 

Yes. 

24 

0 

To the extent of doing the billing? 

25 

A 

That is correct. 
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Q But in other words, you wouldn't he handling 

the sale in the sense of doing the selling, isn't that 
right? 

A We were not selling the stock, no. 

0 You were not soiling it? 

A No, sir. 

Q So, would it be fair to say, sir, that this 

second sentence of this letter _ 

MR. BLOCK: I withdraw it. 

Q Does my reading of the grand jury testimony to 
you, plus the mistake in the second sentence of 1’xhibit F 
which I have just read to you, lead you to recall that what 
really happened was that the message from you to Cohen 
went through Deutsch and not from you to Cohen dircctlv? 
Does it refresh your recollection that that is really < nat 
happened? Yes or no? 

MR. FEFFER: Objection, your Honor. i am not 
sure what mistake is he referring to? 

THE COURT: Let me find out from t.o witness. 

It is a rather long question. 

MR. BLOCK: That is true. 

THE COURT: Do you understand the question? 

TH1. WITNESS: I believe I do, your Honor. 

THE COURT: All right. If you do, I would ask 
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3523 and let you look at that, and ask you if that refreshes 
your recollection that in June of 1972, in January — on 
January 30th of 1973 -- well, both on January 30th of 
1973, at least on two occasions you had been in there? 

A Right. 

MR. FEFFER: What are the numbers of these? 

MR. SEGAL: 3524, 3522, 3523. 

THE COURT: Do those refresh your recollection 
that rather than having been in to the U. S. Attorney's 
office on one occasion, you had in fact been there twice 
prior to your going in in May of 1973? 

THE WITNESS: Prior to May of 1973, accordinn to 
this, your Honor, I was only in once. This second one 
is June of 19- — I'm sorry. 

Q June of '72. 

A I'm sorry. I apologize. I completely forgot 
about this. I don't recall this but — 

Q Does it refresh your recollection that, in fact, 
you were there on two occasions? 

A I don't remember this one at all, but if it i3 ther», 
it’s there. I can only romembcr the one time. 

Q It's possible, though, it was two? 

<• 

A It's possible, yes. 

Q You eventually, on October 22, 1973, pleaded guilty 

•OUTMISN OIITNICT COUST SISOSTIM. U.ft. wOUSTMOUftl 
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to the conspiracy count, did you not, of the indictment 
that was filed against you on May 8th of 1973? 

A Yes, I did. 

Q At that time, when you pleaded nuilty, do you 
recall that you had been charged in that conspiracy count 
with conspiring with Raymond Weiss, Abe Shrem and William 
Rosenthal, as well as Kelly, Andrews, to commit certain 

offenses against the United States, that is, some violations 
of the federal Securities Laws? 

A That is correct. 

Q Do you remember that it was a part of the 
conspiracy that in connection with a public offering and 
a registration statement that had been filed you wilfully 
and knowingly and directly and indirectly would use, and 
cuase the use of, the mails to transmit envelopes containing 
prospectuses relating to public offering, which prospectuses 
didn't meet the requirements of Title 15, U.S. Code, 

Section 77j? 

A Yes, sir. 

Q And do you recall also that it was further a part 
of that conspiracy that you and your co-conspirators 
unlawfully, wilfully and knowingly would directly and 

indirectly, by devices, schemes and artifices, to defraud — 

A Yes, sir. 
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before? 

A 

Q 

A 
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YOU Said y OU w . re lnterviewe(J by Mr walker 


Yea, sir. 

And can you tell us for how long? 
Approximately an hour. 

was Mr. Walker the same Mr. Walker who 
threatened you? 

MR. PEFFER! Objection, your HOnor. 

MR. SEGAL. I Will rephrase the question. 

° W * S Mr * Wal>:er the Mr. Walker who said 

to you, after a.king yoU r age, that he would send you to 
Jell for life or that you would be up for life for the 
problems that you had incurred? 

A Well -- 

the court: Did Mr. Walker ever say that to 

you? 

THE WITNESS: Well, you have combined two 
convereetion. ~ two statement, into one that you attri¬ 
buted to Mr. Welker. He only said one portion of that and 
it was the same Mr. Walker. 

0 It was the same Mr. Walker? 

A Yes, air. 

Q What part did he say to you before? 

A It wasn't anything about goin-j to jail for lifj 
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MR. SEGAL: Your Honor, this is not outside the 

issues. 

THE COURT: All right, all right, ask your next 
guestion. I hope you're getting to something, and if 
you are, you are entitled to. If not, I know you recog¬ 
nize the consequences that you pay. 

Proceed. 

Q You are stating now that you never obtained 
any loan on the basis of stock which was pledged, or buy 
and sell tickets which were pledged relating tw Electric 
Gas Dynamics? 

A I never obtained a loan, no, sir, I didn't. 

Q Did anybody else obtain a loan on your behalf? 

THE COURT: So far as you know. 

A On my behalf? 

Q Yes. 

A Not on my behalf, no, sir. 

0 On whose behalf then, using Electric Gas 
Dynamics buy and sell tickets? 

A Not buy and sell tickets. 

Q What were they? 

A It was stock -- a loan was obtained by Stu 
Schiffman in Electric Gas Dynamics stock. 

Q What did he use as collateral to get the loan? 
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MR. SEGAL: May I read this, your Honor? 
THE COURT: Ybu may. 


(Mr. Segal reads to jury from Defendant 
Deutsch's Exhibit E, in evidence.) 

Q With regard to that communication, did you 

ever execute o.i this communication? 

A No, sir. 


Q So at least in one instance you were 
solicited by Reiss £ Company. Were there any others? 

A No, sir. That is a letter of indication of 
interest in an issue, which is quite standard in the in¬ 
dustry, when an issue is coming out, and I don't consider 
that a solicitation of business. 

Q You mean a — 

THE COURT: Y ou mean someone is requesting 
stock in connection with an issue that your firm would be 
underwriting? 


THE WITNESS: Yes, sir. 

Q Someone writes a letter and says that they 
want you to subscribe for their account in the amount of 
$30,000, you consider that an academic inquiry? 

A In 1968 and '69, the answer is yes. 

Q In other words, you would go out in the street, 
pick up $30,000 worth of stock for them, and you would do 
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Q i call your attention to the fact that there 
is an account — 

MR. FEFFERt Objection, your Honor. 

THE COURT: Just point to something, ard then 
you c s n ask a question. 

Q I point to a portion of the lower document -- 
this Exhibit G for identification contains two documents, 
is that correct? 

A That's correct. 

Q And I'm referring to the one which is on the 
bottom, and I will refer to the top portion and ask you 
whether by reading that it refreshes your recollection as 
to any relationship that your firm, Kelly, Andrews & 
Bradley, might have had with regard to any account in 
Switzerland? 

A No, I would say — 

THE COURT: No, it doesn't? 

1 £ WITNESSi No, it doesn't. 

0 I refer to the bottom part, which lists the 
name of the bank, and ask you whether or not that portion 
refreshes your recollection as to any business transacted 
with or from that particular entity? 

A It doesn't ring a bell with me at all, Mr. 


Segal 
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Q Are those usually called customer cards? 

A New account forma or customer cards, yes. 

Q Are these cards then filled out with the 

relevant operating instructions regarding the account 
and how it is to be run? 

A As a rule, yes. 

Q And wouldn't the designation that it would be 
a discretionery account be included as part of the infor¬ 
mation on such a card? 

A Yes, it could be. 

Q Do you recall having accounts for Morginstin 
and Harris at the Kelly, Andrews & Bradley office? 

A Yes, sir, I do. 

Q Were those run as discretionery accounts? 

A By Kelly, Andrews? 

Q Yes. 

A No, sir. 

Q Or by anyone else? Did Mr. Deutsch or Mr. 

Duboff have discretion as to the operation of those two 
accounts? 

A I would think so. 

q Under the rules of the New York Stock Exchange 
you were under an obligation, were you not, to make sure 
that the accounts which were run by your office ./ere in 
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A We were not members of the New York stock 
Exchange. 

0 As members of the NASD? 

the COURT: The NASD is the National Associ¬ 

ation of St curities Dealers, ladies and gentlemen. 

A 1 believe we would have to have the authority. 
Q Having allowed those accounts to operate 
like that, is it your present recollection that those 

were in fact given with regard to the Horglnstin and the 

Harris accounts, that is » 

is, a discretionery basis for running 

those accounts? 

A I don't follow your question. 

° ° id y ° U have a trading authorisation in Kelly 

Andrews . Bradley which would enable transactions in the ’ 
Harris and toe Morganstin accounts to be done by either 
Mr. Deutsch or Mr. Duboff? 

A It didn't specify Mr. Deutsch or Mr. Duboff, 

but there were new account font in Kelly, Andrews . Bradley, 
yes. 

a AS far a, the Morgln.tin and the Harris account! 

V.r. cones, nai, were they enabled to be run a. discretional 
accounts? 

A They were enabled, yea. 
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2 

THE COURT: I thought the witness had 

3 

finished, sir. 

4 

THE WITNESS: Yes, I have. 

5 

0 I sill play a portion of a recording for you. 

6 

Listen to it and then I will ask you some questions about 

7 

your recollection being refreshed. 

8 

(Pause.) 

9 

Q Having listened to that recording, can you 

10 

state to me whether or not it is your present recollection 

11 

that you stated to Mr. Deutsch on the occasion of September 

12 

20, 1973, while you were relating a conversation you had 

13 

had in the U,S. Attorney's office, that there were reports 

14 

in the files because it was "A service that we subscribe 

15 

to"? Do you remember saying that? 

18 

A I'm sure I did. 

17 

Q That you were introduced to the bank and "We 

18 

got business but one was not predicated on the other"? 

19 

Do you remember saying that? 


A As I say, X'm sure I did. 

21 

MR. SEGAL: No further questions, your Honor. 

22 

THE COURT: Thank you, Mr. Segal. 

23 

Mr. Robson. 

24 


25 
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statement with the NASD that it is making a market in stocks 
stocks and that it 1. now a supplier of that particular 
stock; is that correct? 

A With the NASD? No. 

Q Who do you file it with? 

A The National Quotation Bureau. 

° And then ' the - e ^'ter, on each day that you are 
acting as a market maker or trader in that particular stock, 
you submit a figure to the National Quotation Bureau 
at which you are prepared to buy and sell at least 100 
shares of that stock; is that correct? 

A Absolutely correct. 

o AS a general rule, houses that specialize in 
buying and selling stocks for customers do not trade 
those stocks or make markets in those stocks; is that 


not correct? 


A I would say so, yes. 

0 They generally 


Bradley to obtain stock or to sell stock? 


firm like Kelly, Andrews & 


As a rule, yes, 


There are exceptions, hut as a rule that is true. 

9 And, in fact, that is what was being done hy 

laffee «, Company with Kelly, Andrews s Bradley while yon 
were there? 
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Yes, sir. 


Q Specifically with reference to the stock of 
Richard Packing Company, Jaffee & Company did not make 
a market in or trade that stock, did it? 

A No, sir, they did not. 

0 So that when Jaffee & Company obtained an order 
from a customer for stock of Richard Packing, it would 
have to turn to a trading firm like yourself, is that 

correct? 

A Absolutely correct. 

Q And from time to time, in fact, they did turn 
to your firm to acquire stock, is that not correct? 

A That is correct. 

e? 

Q Likewise, from time to time, when Jaffee & Company 
had an order from a customer to sell stock of Richard 
Packing, the practice would be for thein to come to a firm 
like yours to sell the stock, is that; correct? 

A That is correct. 

Q It is customary, is it not, fcr various regis¬ 
tered representatives and sometimes other persons affiliated 
with brokerage firms to develop an interest in particular 
companies which go beyond merely buying and selling the 
stock; is that correct? 

A Yes, sir, it is. 
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2 

v in fact, these registered representatives will 


3 

assist the companies in which they are interested in 


4 

obtaining business, obtaining financing, and in other 


5 

ways, in order to improve the business of the company; 


6 

is that correct? 


7 

That is absolutely correct, yes, sir. 


8 

0 was it not a fact during the years of 1968, 1969, 


9 

1970, and prior thereto also, that Jaffee 6 Company was 

1 

10 

known as a brokerage firm which took very active interest 


11 

in various companies? 


12 

A Yes, sir. 


13 

Q Was it not also a well-known fact that Mr. 


14 

Deutsch ana Mr. Duboff, as registered representatives of 


15 

Jaffee 6 Company, also took active interest in various 


16 

companies? 


17 

A That is correct. 


18 

Q Among the companies was Richard Packing Company, 


19 

is that correct? 


20 

A That is correct. 


21 

0 It was well known in the Street, by you and other 


22 

persons, was it not, that both Mr. Deutsch and Mr. Duboff 


23 

L 

had an active Interest in and were in many ways providing 


24 

assistance to Richard Packing Company? 



A Yes, sir. 


L_ 
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q Was it not also a practice when a brokerage firm 

was known to have an active interest in a particular 
company like Richard Packinq Company for various other 
broke-age firms who were interested in either purchasing 
or selling stock of that company to come to Jaffee & 

Company to find out where they could sell or where they 

could buy? 

A Yes, sir, that is correct. 

q Another brokerage firm could not buy from 
Jaffee & Company or sell to Jaffee & Company since they 
were not making a market in Richard Packing? 

A That is correct. 

q You have testified here that during the period 
from somewhere in September or October 1968, through the 
balance of your relationship with Kelly, Andrews fiBradley, 
that Messrs. Deutsch and Duboff directed trades to Kelly, 

Andrews & Bradley? 

A Yes, sir. 

q And by that do I understand that you mean that the^ 
told you that there was somebody interested in either 
buying or selling the stock, the stock of Richard 
Packing, and they told you about another firm that was 
interested in being on the other side; is that correct? 

; t no — well, they would say that "You are 
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selling" or "You sold." It is an active type thing. 

It is not that — it is just an active type thing. 

"You sold" or "You bought from" — 

Q In effect, they were tellinq you that they knew 
of both a seller and a buyer — 

A They gave me both the seller and the buyer. 

Q That being because they could not handle that 
particular transaction because it involved two brokerage 
houses? 

A They were not making a market in the stock. 

Q So they would have had to come to somebody 

who was making a market, whether it be Kelly, Andrews (. 
Bradley, or somebody else? 

A Yes, sir. 

0 And you knew, did you not, that you were not 
the only firm making a market in Richard Packing to whom 
business like this was being directed by Jaffee & Company? 

A That's right. 

Q Because that was a regular course of business, was 

it not? 

A Yes, sir. , 

0 And there was nothing improper about them 

directing to you the buys and the sells that wore called 
to their attention? 
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MR. FEFFER: Objection to that question, your 

Honor. 

THE COURT: Sustained. 

Q Did you believe you were doing anythinq improper 
when you handlthose transactions? 

A No, sir. 

Q Getting back to the meeting of September 13th -- 
withdrawn — the meeting sometime after September 13th, 
when you asked for Mr. Deutsch and Mr. Duboff to turn 
over some trading business to you, what was their reply? 

Do you recall? 

A I'm sorry? 

Q We are talking about the first meeting. 

A That was prior to September 13th. 

i 

Q What did they say to you after you asked them for 
some business? 

A That they didn't know -- they would much rather 
not give us any business at the moment, we were too new, 
we were not in operation, and they wouldn't make any 
commitments regarding business, that if we were interested 
or if I was interested, to take a good look at Richard 
Packing, they are interested in it, and it has potential, 
and I could go into the sheets and trade. 

Q You could go into the sheets? 
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A Could go irto the sheets, that is correct. 

Q By tnat you mean you could submit a quotation to 
the National Quotation Bureau and become a trader? 

A That is correct. 

Q They didn't instruct you to? 

A No, sir, they did not. 

Q They did indicate, however, that they were con¬ 
cerned about doing business with you because you were 
very new? 

A That is correct. 

Q And being a trader requires a great deal of 
skill, does it not? 

A Yes, sir. 

Q And experience? 

A And luck. 

Q Everything in life requires a certain amount of 


luck. 


Yes, sir. 


0 As a matter of fact, in functioning as a trader, 
what you must do from day to day is to decide at what 
price you are prepared to buy or at what price you are 
prepared to sell in competition with many other brokers 
who are doing exactly the same thing, is that correct? 

A That is some of it, yes. 
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Q Did you also call other brokers who were making 
markets in the stock to see what they were buying at 
or selling for? 

A In Richard Packing? 

Q Yes. 

A Possibly. 

Q As a matter of fact, when you had conversations 
with Mr. Duboff or Mr. Deutsch, didn't you tell them what 
you thought the market should be and they would say, "Okay," 
or "Go up" or "Go down"? 

A That would be part of our conversation. I would 
have told them I called other brokers and I did check a price 
and so-and-so is making it this way, and they would confer 
on the price of the stock. 

Q And sometimes they would tell you that you were 
paying too much and you should come down? 

A Yes, sir. 

Q These conversations were designed, were they not, 

for the purpose of determining what was the best price that 
you could buy stock at or the best price that you could 
sell at; is that correct? 

A Yes, I guess so, yes. 

Q Wasn't that really the only consideration? 

A Yes, sir. 
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0 All right. 

A It would be. 

0 In other words, Mr. Reutsch or Mr. Duboff never 

said to you, "Pay S25 a share'if you could get stock at 
$23 a share, did they? 

A Oh, no. 

Q And they never said to you to sell at any 

particular pri. e except because they thought that is what yotj 
could qet for it? 

MR. FEFFER: Objection, your Honor. 

THE COURT: Sustained. 

Q When they told you that you should sell at a 
particular price, was that because they told you that 
they thought that was what you could get for it? 

A Yes. 

MR. ROBSON: Your Honor, may I inquire as to 
when you propose to recess during the afternoon? Because 
I'm going to a slightly different subject and maybe this 
is the time to take a recess. 

the COURT: In view of that, I think this might i 

be an appropriate time for us to take our midafternoon 
break. 

Ladies and gentlemen, we will take a ten-minute 
recess. Please don't discuss the case among yourselves. 
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Continue to keep an open Bind on all phases of the case. 

V; e w ui resume in ten minutes and we will be 
terminating today something around 4:30. It is ny intentioi 
to ask you to come in Monday at 9:30 to resume hearing 
the case and I just wanted to teli you that before we took 


this break. 


a break. 


Ten-minute recess. 

(The jury left’the courtroom.) 

•rut COURT: All right, gentlemen. Wo will take 
I finished those and I will do these. What are 


those? 1 just started them. Who gave me these? 
MR. FEFFER: We did. 

MR. SCHATTFN: We did. 

(Recess.) 


(In open court; jury present.) 


11 E V U A 1- D 


r. ii w i nor k. 


resumed. 


THE COURT: You may proceed, Mr. Robson► 


EY MR. ROBSON: 


how, Hr. Shwidook, there came a time, T think 
you testified, after the first meeting with nr. Deutsch 
and Mr. Duboff, when ynu were fold that your company was 
too now to do business with, when you had another meeting 
Wit h fc. woutnch and Mr. Dubofl. Is that correct? 


SOUTHERN O.tTN.CT COUNT NENONTENI. «••• COUNTHCUEE 
rOtlY tOUANf.. NEW TONE. N.V. CO T-4IE0 





"T 



K 

■| 7 ‘ • 

* . i 


423 


1 

' c.l.Mrh Shwi dock-cross 1313 

I 

2 

That is correct., sir. 


3 

0 And when was that? 


f 4 

'\ T would say approximately a week or ton days 


5 

• 

1 J tar. 


< 

6 

<! All right. 


7 

i A week or ten days aftor we opened up our offices. 


8 

<.! About a week or ten days after? 


9 

A Yes, sir. 


10 

It would have been about what, September 20th, 


11 

25th? 


| 12 

A Towards the end o c September, correct. 


13 

I 

(* Towards the end of September? 


14 

A That is correct. 


15 

0 Prior to that meeting, you had in fact started 


16 

to trade Pichard Packing stock; is that correct? 


17 

A Yes, sir, I did. 


18 

Q In fact, during the month of September you had 


19 

purchased approximately 1,200 shares of Richard Packing 


20 

stock between September 13th and September 26th; is that 


21 

e< >r roi • l ? 


22 

A 1 would have to look at the blotter, hut 1 


23 

assume you have, so -- 


24 

m These figures are taken from a blotter, yes. 


25 

A All right, sir. 


s' 
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o so that prior to your se< ond conversation with 
Mr. Deutsoh and Mr. Duboff, you har already purchased 
approximately 1/200 shares of Richard Packing Company 
stock; is that correct? 

MR. FFFFER: Objection, your Honor. It depends 

upon when tin: meeting was. 

Till' COURT; Yes. I think that is going to have 
to be taken in order. 1 will sustain an objection to 
form. 

MR. ROBSON: He just testified that the meeting 
was the latter part of September. 

MR. FCFFER; lie said a week or ten days after 

the 13th. 

THE oquRT: That's what I heard, too. 

Perhaps if you go bark, you would bo bettor off. 
Ijo you want the transcript read? You may have it. VJhat 
is your preference? 

MR. ROBSON; Rather than have it reread, let 

me check with the witness again. 

n The second meeting, you say, was about a week 

or ten days later after you had opened? 

A That is correct, sir. 

0 And you opened on September 13th; is that 
correct? 
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A That is correct. 

o CO you have any way of placing that mooting 
specifically? 

A No. Nothinq specific, no. 

A week later would be September 20th; is that 

correct? 

A That is correct. 

Inc days later would be September 23rd? 

A Correct. 

According to the trading records which are in 
evidence here, by September 16th, which was three days 

after you had opened, you had purchased 700 shares of 
Richard Packing? 

A Correct. 

0 So that would have been definitely prior to any 
meeting; is that correct? 

A Oil, yes, that is correct. 

0 On September 24th, eleven days later, you 

purchased 300 shares of Richard Packing, and on September 2, 

another 200 shares? 

A Right. 

0 Do you know whether that was before or after? 

A 1 d ° n,t knoW oxnc tly, but I would say about the 
Liiiu that v/o had our mooting. 
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2 

A Right . 


3 

Q -- that you testified that Mr. Deutsch and Mr. 


4 

Duboff now changed their mind and offered to do business 


5 i 

with you or. the terms that you have earlier described? 


6 

Is that correct? 


7 

A That is absolutely correct. 


8 

Q Some time later, and I would appreciate it if 


9 

you couh tell us when, you met a man by the name of Jack 


10 

Reiss; is that correct? 


11 

A That's correct. 


12 

Q When was that? 


13 

A It had to be some time in October, I'm sure. 


14 

Q Do you recall, as you sit here now, when it 


15 

was or are you guessing basically? 


16 

A No, I'm just guessing based upon time element, 


17 

that is all. 


18 

q Can you tell us specifically: 


19 

You said you were sent upstairs. Can you 


20 • 

tell us where upstairs you were? Were you in tte off ice 


21 

of Jaffee & Company? 


22 

A Yes, sir, I was. 


23 

Q Were they located on more than one flor at the 


24 

t ime? 


25 

A Jaffee? 
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Yes. 


A I don't think -- no, they weren't, no. 

Q If I understood your testimony correct, and 
correct me if I'm wrong, you said you were at the office 
of Mr. iHiboff and Mr. Deutsch, and you were then told to go 
upstairs to meet somebody, and you went upstairs and met Mr. 


Ricss ? 


That's correct. 

Now, where did you mean when you said "upstairs" 
In 50 Broadway. 

What office would you go into upstairs? 

I don't remember the name of the office. 

You have no recollection at all? 

I don't remember the floor. I knew I had to go 


upstairs, that I remember. 


Was it the office of the Reiss Bank? 

No. I'm sure of that. 

Was it an accountant's office? 

It could have been an accountant's offfce. Yes. 
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q If I recall your testimony correct, and again, 

correct me if I am wrong, you stated you met another indi¬ 
vidual there wih Mr. Reiss who was an accountant. 

A I might have said that. I don't remember saying 

that, but I met another individual in the office, I remember 
that. 

Q Do you recall that he was an accounts^.. 

A He might have been, yes. 

Q Do you remember what his name was? 

A No, sir, I don't. 

Q Could it have been Mr. Sysman? 

A No, sir. 

q Is Mr. Sysman an accountant? 

A Yes, he is. 

Q Was Mr. Sysman at any time an accountant 

for Mr. Reiss, Jack Reiss? 

A I really don't know. 

Q Where did you first meet Mr. Sysman? 

A I guess 1969. 

q Do you remember when in 1969? 

A Well, it had to be on a Sunday morning, bedauij 

I met him at a bowling alley. 

Q Do you remember what month of the year 

on Sunday morning? 
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A No, I'm sorry. 

Q You have no recollection of that? 

A No. I just know I met him at the bowlirg 
alley. I bowled against him. 


You remember meeting Mr. Deutsch and Mr. 
Duboff some time a week piior to September 13th, but 

you don't remember when you met Mr. Sysman in 1969, is 
that correct? 

A Yes, sir, that's right. 

Q Do you roember whether it was the early part 
of the year? 

A I would say the early part of the year. 

Q During the first three months of the year? 

A Possibly, possibly, yes. 

Q What were the circumstances under which you 

met Mr. Sysman? 


A I bowled against him and that is ho* I was 
introduced to him. 

Where did you bowl against him? 

A In Engelwood Cliffs, 9W Howling Alley. 

( <! It was just sort of a pick-up game? 

A No. We bowled in a league. I had joined a 
league and sorted to bowl on Sunday mornings. 

Q And he was a member of that league? 
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2 

A 

Yes, sir. 


3 

Q 

Did you thereafter see him frequently? 


4 

A 

On Sunday mornings. 


5 

Q 

Ypu saw him every Sunday morning thereafter? 

6 

A 

Yes, Si.r. 


7 


Djaj iliurt tome a c-luiu w.t_n y ou icat.iea 

W..Hc 

8 

..is business was? 


9 

A 

Yes, sir. 


10 

Q 

wuen did chat, uappen? 


11 

A 

I would say a couple ofmontus later, I 

guess. 

12 

I would 

say a few months later. 


13 

Q 

What business was he in? 


14 

A 

He was a CPA. 


15 

Q 

Did you ham anything about the nature 

of the 

16 

accounts 

which he handled? 


17 

A 

No, sir. 


18 

Q 

Did there come a time when you learned 

a 

19 

brother- 

in-law by the name of Shachor? 


R 

A 

I have never heard that name before. 




(Pause.) 



Q 

Did there come a time when you learned 

that 


he had a 

brother-in-law by the name of Shachor? 


24 

A 

I never heard that name before. 


25 

Q 

Did there come a time when you learned 

that he 
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had ln ' UWS in Isr -1 or tn Europe? 

A 


Israe L. 


Ye s, sir. 

When did 

u that occur? 

In the summer of 1969. 

What did you 

Y learn about hie y- i 

nis relatives? 

At that time, i ust - ru . , 

» just that hie m-f , 

1S Wlfe h ad family in 


^ Did there come a time wh 

had relative en Y ° u Earned that h 

relatives or family ln 

" N °' "" ^ ln Israel _ 

W Did you ever hav* « 

Mr * *««. the Reiss Bank? ^ dlSCUSS 


A Yes. 

- Jilt;:; 7 ™«• 

8 ° £ Che Re iss Bank t„ s „it„ , 

A No, he didn't. Switzerland? 

Q '"on didn't know that? 

A N o, sir. 

Q D ° eS that “« as a surprise to 

A Tf - p to you today? 

IC cer tainly does. 

Q Did ever have a 

about Jack Reiss? ve rsation with Mr. Sysman 

A Not reallv T 

y 9 ^US t’ (jhab r 1 . 

nic (lioned the Reiss Bank . “ h *'"- H e 

nank and 1 T , 

1 had met Mr r l, 

” r * J ' c k Keiss 
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2 

and that was that. 


3 

Q In a conversation he did not tell you he had 


4 

relatives who were connected with business with Jack Reiss? 


5 

A No. He was very — 


6 

Q Just yes or no. 


7 

A No. I'm sorry. 


8 

Q - Did you ever hear of the name Joe Glasser? 


9 

A Yes, sir. 


10 

Q Who is Mr. Glasser? 


11 

A All I know is he is a client of Mr. Sysman. 


12 

Q Did you know that Mr. Glasser was a partner 


13 

in the Reiss Bank in Switzerland? 


14 

A No, sir. 


15 

Q Does that also come as a surprise to you as you 


16 

sit here today? 


17 

A Very much so. 


18 

Q Did you know that Mr. Glasser and Mr. Reiss 


19 

had an interest in a bank in Isiael known as the Bank 


20 ' 

Agudath, I think? 


21 

A No, I didn't. 


22 

q Didn't know that? 


23 

A No, s ir. 


24 

q Did you know that Mr. Sysman's brother-in-law 


25 

was manager of the bank in Israel which was controlled by 
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dhv 

Mr. Reiss and Mr. Glass? 

A I knew he was the manager of a bank in Israel. 

Q Did you know it was the bank controlled by Mr. 

Glasser and Mr. Reiss? 

A No, sir, I did not. 

Q Does that also come as a surprise to you? 

A Very much so, yes, sir. 

Q For how long were you engaged in business with 
Mr. Sysman? In first Bergen Investigators? 

A Approximately two years. 

Q During that period of time, two-year period 
of time, it is your testimony that he never mentioed that 
he had a relative who managed a bank, first, in Switzerland 
and then in Israel for Mr. Reiss and Mr. Glasser? 

A Exactly. He never mentioned those names in 

Israel or Switzerland. 

Q Did you ever learn that Mr. Riess was connected 
with a large bank in Israel? 

A No, sir. 

Q Did you ever tell anybody in the United States 
Attorney's office or the SEC that Mr. Reiss had a large 
bank or had a branch in Israel? t 

A Had a branch in Israel, yes. 

Q You did know Mr. Reiss had a branch in Isrrol? 
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2 

A 

Yes, sir. 

* 3 

Q 

You misunderstood my question when I said a 

4 

bank in Israel? 

5 

A 

That's correct, sir. 

6 

Q 

What bank was that a branch of? 

7 

A 

Reiss Bank. 

8 

Q 

Did you know that Mr. Reiss' partner in that 

9 

branch in 

Israel was Glasser? 

’0 

A 

No, sir. 

11 

Q 

Did you know that Mr. Sysman's brother-in-law 

12 

was the manager of that branch in Israel? 

13 

A 

No, sir, I did not. 

14 

Q 

Firt Bergen Investors was a stock brokerage 

15 

firm? 


16 

A 

Yes, sir, it was. 

17 

Q 

Did you also handle customers? 

18 

A 

Yes, sir, we did. 

19 

Q 

Was Mr.Reiss ever a customer ofFirst Bergern 

20 ' 

Investors? 


21 

A 

No, air. 

22 

Q 

Was Mr. Glasser ever a customer of First Bergen 

23 

Investors? 


24 

A 

I believe he was an account of First Bergen, 

25 

yes, sir. 


£ 
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Was there an account by the name of Shachor? 


No, sir. 


Were there any Swiss banks which were accounts 


of {-irst Bergen Investors? 


No, sir. 


Were there any Israeli banks or branches which 


were the accounts of first Bergen Investors? 


No, sir. 


When was the First Bergen Investors formed? 


In 1971, early part of '71. 


Bergen Investors? 


Ho w much capital was invested in First 


$25,000. 


Who put up that $25,000? 


Mr. Sysman. 


He put it all up? 


Yes, sir. 


But you were 50-50 partners? 


Yes, sir. 


Was any of that money money th£ belonged to 


you in a Swiss bank which was being given in this form? 


No, not at all. 


You're sure of that? 


A Absolutely. 
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You had no money in a Swiss bank? 
No, sir, I never have. 


1415 


Q In fact, however, your partners at Kelly, 
Andrews St Bradley accused you of having money in a Swiss 
bank at one time, didn't they? 



Not to my face they didn't, no, sir. 

Not to your face? 

No, sir. 

They did accuse you of having taken $400,000 


from Kelly, Andrews & Bradley, did they not? 


A Yes, sir. 

q They accused you of having stolen $400,000 

from Kelly, Andrews & Bradley, did they not? 

A Yes, sir. 

Q And included in that $400,000 was there not 
a claim made that you had deposited money in the Reiss 
Bank for your own -- 

A No, sir. The claim was that I had $400,000 
in cash stashed away right here in this country. 

Q Did they not state that a part of that cash 
had come by virtue of your having used the payments or 
alleged payments to the Reiss Bank? 

A No, sir. 

Q - You're sure of that? 
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A Absolutely. 

Q Did there come a time when somebody in the 

United States government accused you of having paid those 
L : unds to the Reiss Bank for your own business? 

A No, sir. 

Q That never happened? 


A No, sir. 

Q Did not the United States attorney tell you 
Lhat he believed that the money that had been sent to 
the Reiss Bank was really your money? 

MR. FEFFER: Your Honor, which U.S. Attorney 
is Mr. Robson referring to? 

THE COURT: Any United States Attorney. 

MR. FEFFER: He said "che" United St* es 
Attorney, your H~ or. 

on 

Q Did not an Assistant United States Attorney 

tell you that he believed the money paid to the Reiss 
Bank was really your money? 

A No, sir. 

0 Did Mr. Doonan, who was an agent of the SEC 
ever tell you that he believed that money was your money? 

A No, sir. 



MR. FEFFER: 


Mr. Doonar,, your Honor is not an 


agent of the SEC, for the record. 
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that to be a fact. 

Q Did anybody connected with the government, 

including the Internal Revenue Service, ever claim to you 
or to your attorney, that the money which you sent the 
Reiss Bank was really your money? 

A No, sir. 

That never happened? 

A No, sir. 

Q Did you ever tell Mr. Deutsch that the 
government was claiming that that was your money? 

A No, sir. 

Q That never happened neither? 

A No, sir. 

Q Do you recall telling Mr. Deutsch ih a 

telephone conversation which you had with him on September 
20, 1973 th£t you were questioned about the payments to the 
Reiss Bank and that you had told them at the United States 
Attorney's office that those payments were for services 
and they refused to believe you? 

A Along those lines, yes. 

Q When they refused to believe you did they not 
tell you what they thought those payments really were 

for? 
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2 

A 

I don't remember what they said. They didn't 


• 

3 

believe 

me, but I don't remember what they said in return. 



4 

Q 

You're sure they didn't say they believed you 


- 

5 

had taken that money for yourself? 



6 

A 

I'm sure they didn't. 


• 

7 

Q 

Did they tell you they were convinced you had 



8 

$£;0,000 buried in the ground somewhere? 

i 



9 

A 

Yes, sir, they did. 



10 

Q 

Did they tell you where they believe you got 



11 

that $400,000? 



12 





• 

A 

Not specifically. Just in general. 



13 

Q 

What did they say, in general? 



14 

A 

Kickbacks and sharing in profits of accounts. 



15 

Q 

Did you ever have any investment in land in 



16 

Israel, 

Mr. Shwidock? 



17 

A 

No, sir, I never have. 



18 

Q 

Did you ever have any kind of investments ii 



19 

Israel? 




20 

A 

No, sir, I never have. 



21 

Q 

Did you ever tell the accountant for Keily, 



22 

Andrews 

& Bradley that you had investments in Israel? 


& 

23 

A 

No, sir, I never ha’e. 



24 

Q 

Did Kelly, Andrews \ Bradley ever have any 



25 





1 

investments in Israel? 
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2 

0 I show you Defendant Duboff's Exhibit C, which is 


3 

a piece of paper which was obtained from the files of the 

/ 

4 

Government, and .• call your attention particularly to the 


5 

notation at the foot of that document, and ask you whether 


6 

that refreshes your recollection that you told your 


7 

Q 

accountant that the payments to the Reiss Bank in November 


o 

! and in JU "° ” ere “ lth to an investment in land 


9 

1 

m Israel. 


10 

A That is: not true. 


11 

Q That is not true? 


12 

A That is right. 


13 

Q And that doesn't refresh your recollection that 


14 

you told your accountant that that was a fact? 


15 

A No, sir. 


16 

(Pause.) 


17 

Q When your employment was terminated by Kelly, 


18 

Andrews £, Bradley, you were charged, were you not, with 


19 I 

i 

having issued checks for various persons and firms in 


20 

payment of items and services? 


21 

A Yes, sir. 


22 

0 What were the services that you wore charged with 


21 

having paid for which wore in fact for your own personal 


24 

use? 


25 

MR. FEFFERs Your Honor, I object to this. Mr. 
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Segal covered this in great detail and I don't know if it 

is necessary to go into it again. 

THE COURT: Well, I know we had a conference on 

this and Mr. Robson did indicate there would be certain 

areas where he would inquire briefly and then get onto a 

different matter, and I assume that is what is about to 

occur here. 

q What were the services as distinguished from 
items? I am not asking you now about items of furniture 
or any other materials which were purchased, including 
automobiles, but I am asking you what services you paid 
for which you were charged with having purchased or paid 

for for your own personal use. 

A The carpentry, plumbing, electrical 

THE COURT: Did that relate to your home? 

THE WITNESS: Yes, sir. 

Not the advisory services from the Reiss Bank? 
No, sir. 

Isn’t it a fact that that is what you were 
charged with, with having taken money ostensibly to pay 
the Reiss Bank and kept that for your own account? 

MR. FEFFER: Charged by who, your Honor? 

MR. ROBSON: By the people at Kelly, Andrews & 


Q 

A 

Q 


Bradley. 
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THE COURT: Were you so charged by those people? 

THE WITNESS: No, sir. 

Q During the course of your activities at Kelly, 
Andrews & Bradley, when you were trading the stock of 
Richard Packing, was it not a fact that during the course 
of each day you would change the price which you were 
prepared to pay, or the price at which you were prepared 
to sell from time to time during the day? 

A Yes, you could. 

0 Is it not a fact that those changes in price 
were the result of what was taking place in the market, 

what prices you were being offered, and what prices you 
were getting? 

A Yes, those factors are part of it, yes. 

0 So that if at any particular point in time you had 

a bid price of, say, $30 a share, and an pffer of $34 a 
share, meaning that you were prepared to purchase for $30 
or sell for $34, if you were able to obtain a price of 
$19, for example, you might drop your bid to $19, if you 
discovered that somebody was selling for $19; is that 
correct? 

A I don't understand the question. That could 
never happen, from $30 a share — 

Q I'm sorry, at $29. In other words, if you had a 
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bid of $30 in mind and then learned that somebody else 
was sellinq for $29, you would drop your bid because you 
realized they could get it cheaper? 

A That is correct. 

q If you had a bid of $30 and discovered that other 
sales were taking place at $34, for example, you would raise 
your bid in order to be able to get stock if you wanted 

stock; is that correct? 

A That is not necessarily — 

Q Depending upon the market 

A That could happen, yes. 

q In fact, in determining what price you were 
prepared to pay or to sell at, at any time that you were 
trading Richard Packing , your determination of the price 
was, in effect, baaed upon what other people were paying 
or selling for; is that correct? 

A That could be. 

q What do you mean, it "could be"? 

A Well, sometimes you just trade as you see it, 
or if you have a specific order to buy stock at a specific 
price or sell stock at a specific price. 
q Right. 

A So, the market in this case might be just a 

relevant type of thing. 
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Q You would sell at the price you would hope to se]1 

at or buy at, or the best price you could get, is that 
right? 

A I would say so. 

Q Did there come a time, Mr.Shwidock, when Kelly, 
Andrews & Bradley was suspended by the NASD from conducting 
business for a period of time because they had what is 
known as a net capital violation, that is, their assets 
were not sufficient? 

A That is correct. 

Q Do you remember when that occurred? 

A It was prior to April 1st of 1969. » 

Q That was for a period of three weeks? 

A Approximately three weeks. 

Q So that you were really not permitted to function 
from about March 7th to about March 31st, approximately? 

A We were, under certain restrictions -- we were 
permitted to function under certain restrictions. 

0 You were not permitted to sell stock, were you? 

A We could sell stock, providing we were selling 

it out of our stock position, liquidating position, or 
customer account sales. 

Q Were you allowed to be involved in an underwriting 
at that time? 
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Q What was the price of Richard Packing when vou 

started to trade it on September 13th? 

A I don't remember the exact price, but if I refer 

to this — 

q I am suggesting you refer to that chart, which 
was taken from the tradino records of Kelly, Andrews (. 
Bradley. 

A I would say on the 13th the stock ranged — the 
low bid would be 25 and the high offering would be 30. 

Q You paid what on the first trade? 

A On the first trade I paid 26. 

q During the balance of the month of September, 

how many shares were purchased after the first 300 about 
which you said you were sure you had conducted that 
transaction before any arrangements with anybody? 

A 900 shares, after the 13th, from the 13th to the 

26th. 
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Shwiddck-cross ' 14 
At hat prices were those 900 shares purchased? 
30 and 31. 


Q Did you sell any of those 900 shares? 

A Yes, sir, I did. 

Q How many? 

A 730 shares. 

Q Were they not sold at approximately the same 
prices which you paid for them? 

A Yes. 

Q Indicating that you were unable to make either 
a profit or a loss on them, is that correct? 

A That's correct. 

Q In October there were two 5,000-share blocks 
acquired by Kelly, Andrews & Bradley, is that correct? 

A That's correct. 

0 Other than those two 5,000— share blocks about 
which I will ask you in a moment, how many sharer, v;er<' 
purchased by Kelly, Andrews & Bradley? 

A In the month of October, 135 shares. 

Q Do you consider that substantial trading? 

A Well, on a buy side, no. 

Q ( cay. 

On the buy side you would not consider that 
substantial? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEV SQUARE. NEW YORK. N.V. CO 7-4SS0 







448 

2 elmch Shwidock-cross 1479 

A No, that isn't any volume on the buy side. 

Q You did acquire 10,000 shai es in two 5,000-share 

blocks; is that correct? 

A That's correct. 

Q Which you sold almost immediately, is that 

correct? 

A Yes, that is correct. 

Q Do you recall from whom and how you obtained 

those two 5,000-share blocks? 

A Yes, from Jaffee & Company, Mr. Duboff. 

Q Those blocks, do you know who they belonged to 
when you got them from Jaffee & Company? 

A No, sir. 

THE COURT: Both of the blocks were obtained in 

that way? 

THE WITNESS: Yes, sir. 

Q Were you advised by Mr. Duboff that these 
blocks had to be disposed of and to be disposed of at a 
price below the market, and that you could make a sub¬ 
stantial profit by dispoBinq of those stocks? 

A No, sir, the direction on two of the trades, 
the first two trades that I see here, were at Mr. Duhofc’s 
direction, sell them to, and he named the both brokers — 

Q That is what I understood. But not only that 
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moo 


you could obtain these two blocks of stock, that they 
could be obtained at a price bolow what the runct Market 


then was? 


A Yos, sir. He told ine that he could buy r>,000 
shares at a price, yes. 

Q Which was below the market? 

A Absolutely. 

Q In other words, a bargain price? 

A Absolutely. 

Q The market at that time was about 31-32, is 
that correct? 

A 30, 31, 32, yes, sir. 

0 And you were getting these shares at 28? 

A That is correct. 

0. Is it not a fact that,normally, sellino a large 
block or stock like that would cause a price drop in the 


stock? 


MR. FEFFIJR: Objection, your Honor. There is 


testimony that it was sold. 

MR. ROBSON: I believe I asked the witness whether 
they were not sold and lie said yes, but I will clear that 
up. 

THK COURT: I have a note that thov were sold at 
Mr. Uuboff's direction shortly thereafter to certain named 
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brokers. That was my recollection of the testimony as 
well, Mr. Robson. 

MR. FEFFER: I will withdraw the objection. 

MR. ROBSON: Just so the record is clear, I 
will ask the question. 

Q Were those two 5,000-share blocks sold immediately 
thereafter, within a matter of a dav or two? 

A Yes, sir. 

Q Is it not a fact that when there is only 
100,000-odd shares available, when 10,000 shares are placed 
on the market that under normal circumstances that would 
have, a tendency to cause the price to drop? 

A Yes, sir. 

Q As an experienced trader in the market, would 
you expect to push the price of a stock up by sellinq 
10,000 shares? 

A No, sir, you would not. 

Q In fact, however, these shares wore able to be 

sold at prices above the $28 price; is that correct? 

A Yes, sir. 

Q Would that indicate to vou as an experienced 

trader that there was a substantial demand for this stock? 

A Yes, sir. 

0 Can you tell us the names of some of the brokerage 


SOOT HF RN DISTRICT COURT RE PORT SMS. U.S. COURTHOUSE 
FOLKV SQUARE. NEW VORR. N Y. CO T-4SS0 









451 


1 

5 elmch Shwidock-cross 1482 


2 

firms which purchased the 10,000 shares of stock? 


3 

A Yes, sir. 2,500 shares wont to A. G. Decker S 


W 4 

Company. 2,500 shares went to Dreyfoos, hills & Company. 


5 

1,900 shares went to Mayer & Schweitzer. Another 000 shcares 


6 

went to dreyfoos, Ellis. Another 000 shares to a. 0. 


7 

Becker. 500 shares to Enqlor & Budd. And 400 shares to 


8 

Cook u Company. 


9 

I believe that covers it. 


10 

THE COURT: Th.it would total out to 10,000 .shares? 


11 

THE WITNESS: I'm )ust qoinq to add up now. 


12 

your Honor. 


13 

(Pause.) 


14 

THE WITNESS: Let's see, we had 200 shares — 


15 

I’m sorry, 300 shares to Charter Securities. 


16 

THE COURT: You hadn't mentioned that before. 


17 

1 

1 

THE WITNESS: No, I'm sorry, I hadn't. 


18 

THE COURT: Why don't you start at the beqinninq 


19 

and do a recap from the list that Mr. Robson has qiv-n 


20 

you? Wo'11 do it aqain. 


21 

THE WITNESS: All riqht. 


22 

THE COURT: Startinq with the 2,500 shares. 


23 

THE WITNESS: 2,500 to A. G. Becker. 2,500, 


i 24 

Dreyfoos, Ellis. 400 to Charter Securities. 

• 

25 

1 

j 

THE COURT: What about Mayer & Schweitzer? 
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THE WITNESS: 1,900 to Mayor Schweitzer. 

800 to Dreyfoos, Ellis. Another 000 to A. G. Becker. 

100 to H. Cook & Company. 500 to Ungler Budd. And another 
400 to H. Cook & Company. 

THE COURT: I am a hundred shares short. 

MR. WITNESS: There was a hundred shares two 
days later, your Honor. 

THE COURT: To whom? 

THE WITNESS: Vilas & Hickey. 

t 

THE COURT: That would then total out among those 
transactions to 10,000 shares? 

THE WITNESS: Correct, sir. 

THE COURT: Very well. 

Q Of this 10,000-share block, approximately 

l/3rd or 3,300 shares were sold to A. G. Becker, is that 
correct? 

A That is correct. 

Q A. G. Becker is one of the leading brokerage 
firms on Wall Street, is it not? 

A Absolutely. 

Q Did Mr. Duboff advise you that A. G. Becker 

was prepared to buy that stock at that price, or did you 
deal with A. G. Becker directly? 

A No, sir. Mr. Duboff had put mo into A. G. Hockcr. 
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1 A 8 4 


Q Mr. Duboff told you that A. Mod.or would 


buy that? 


A 

Q 

knew that 
A 
Q 

Dreyfoos, 
A 
Q 


lie put me into it, that’s correct.. 

Did he tell you anythina at all about how hr* 
A. G. Becker wanted to buy it? 

No, sir. 

Another 3,300 or another third was sold to 
Ellis; is that correct? 

Absolutely correct. 

Was that a substantial brokeraqe firm on via I* 1 


Street? 


A Yes, it is or was. 

Q Also a reputable firm? 

A Yes, sir, it was. 

Q Of course, so was A. G. Becker, a firm of qood 
reputation? 

A Absolutely. 

0 Did Mr. Duboff tell you that Dreyfoos, i:11js would 

purchase 3,300 shares? 

A The same thinq; that is correct, sir. 

0 Are you statinq that Mr. Duboff told you .ihout 

all of these purchases? 

A No, sir, I'm not. 

0 Did you determine or locate the purchasers with 
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Shwidock-cross 
respect to any of them? 

A Probably. 

Q Which ones did you find? 

A I guess Charter Securities. 

TPE COURT: Which took 400 shares? 

THE WITNESS: Yes, sir. 

THE COURT: Any others? 

THE WITNESS: No, sir. 

Q 1,9 00 shares or another twenty percent fvoro taken 
by Mayer & Schweitzer; is that correct? 

A Yes, sir. 

Q Is that also a substantial, reputable brokerage 

firm? 

A Absolutely. 

Q So that approximately 05 percent of the stock, thi 

10,000 shares was taken by three major, reputable brokeraqe 
firms on Wall Street; is that correct? 

A Absolutely. 

Q I believe you testified that as a result of the 
trading which you did in Richard Packing stock at the 
direction or advice or with the advice of Hr. Utihoff, 
you made profits of about $50,000 o\or a period of six or 
eight months; is that correct? 

A That is correct. 
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0 I'ow much of that 550,000 woo r..|>rri;e„i |, v 

profit on this one simile transaction, the Hi npor.i tion of 
the 10,000 shares of stock in October? 

MR. FEFFER: Ob-jcction to the form, your Honor. 

THE COURT: Let's start out with the basic guostioi 
Mr. Robson. 

Did you make a profit on the sale of the 10,000 
shares which you have just been talking about? 

THE WITNESS: Yes, sir, I did. 

THE COURT: How much of a profit? 

Q ' liow much was that profit? Maybe that is the 
simplest way. 

| 

A I’d have to rough it out. I couldn't gi vc vou 
an exact figure. 

0 Would you accept a figure of $45,600-some-odd 
dollars, if i told you that is what the profit was? 

A That sounds round enough, that is correct. 

Q Does that sound around correct? 

A Yes, sir. 

Q In other words, of the $50,000 in ls 

you made in tradim, Richard rackim, stock, M5.,.„» it 
was made within two or three days in the early t n, 

October; is that correct? 

A That is correct, sir. 
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0 And it wag made because yovi were able to obtain 
from Jaffee s. Company, which was »ho firm from which Mr. 
Duboff and Mr. Deutsch worked, 10,000 shares at a bargain 
price; is that correct? 

A Yes, sir. 

0 That takes care of the month of October. 

How many shares did you buy in the month of 

November? 

A 100 shares. 

Q Do you call that substantial activity? 

A No, sir. 

Q How many shares did you sell in the month of 

November? 

A 30 shares. 

Q Would you call that substantial activity? 

A No, sir. 

Q What about the month of December? 

A 1,200 shares purchased. 

Q How many were sol'lr 

A I'm sorry. 

By the way, in November there wore none sold. 

I'm sorry. I was looking at the wrong column. 

THE COURT: You said 30? 

TIIE WITNESS: That is correct, sir. That was an 
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error, your Honor. 

0 The activity was even lorn nubstaut ia I ? 

A I'm afraid it was. 

In the month of December we purchased 1,200 shares 
and sold 100 shares. 

Q \ou purchased the 100 shares at what price? 

A In November we purchased a hundred. 

0 In December? 

A In December we purchased 1,200 shares in 

December, and sold 100 shares. 

0 You purchased 1,200 shares at the prices of 27 and 
28; is that correct? 

A That is correct. 

0 And you sold 100 at 31, is that correct? 

A That's correct. 

0 The price of 27 and 23 that you paid in December 

was 2 or 3 or 4 points lower that the prices you were 

paying in November, is that correct, or the price that vou 
paid in November? 

A That is correct. About 2 to 3 points, correct. 

0 Would you say that the purchase of 1,200 shares 
during the course of the month -- 

Till: COURT: I'm sorry. I thought the wi tness 
said he bought at $28 in November. Or was that in October? 
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THE WITNESS: In October we purchased the 

10,000 at $28. 

THE COURT: And then in November when you bought 

a hundred shares •— 

THE WITNESS: We bought it at $30 a share. 

THE COURT: And in Oecember when you purchased 
1,200 shares? 

THE WITNESS: At 27 and 28. 

THE COURT: Thank you. 

Q V.ould vou describe the purchase of 1,200 shares 
during the course of a month as substantial trading? 

A No, sir. 

Q Would the purchase of 1,200 shares have any 
substantial impact on the price of the stock on the 
market? 

A Well, it might force me to go down on my hid. 

Q Might force you to drop your bid? 

A That is correct. 

Q Certainly not to raise it? 

A That is correct. 

Q Starting at the beginning of January, and I 

don't have the sheet in front of me, so I have to do this 
by recollection, but starting at the beginning of January 
you were buying —— you bought a substantial number of shares 
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during the first, roughly, twenty-eight days of January, 
is that not correct? 

A I would say so, without taking an actual total. 
Q According to my reckoning, something lil;e 

3,300 shares during that twenty-eight-day period? 

A Mo, not 300. 

THE COURT: 3,300. 

THE WITNESS: 3,300, I'm sorry. 

(Pause.) 

A About 3,000. 
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q Most of those purchases were made, were they 

not, at decreasing prices during trie month and at fairly 
low prices, as low as 21 and 22 dollars a share? 

A That’s correct. 

q And you sold during that period alos in 

excess of 3,000 shares, did you not? 

A Shall I total it up? 

q Just see whether roughly that's correct. I 

don't think the exact number is important. 

(Pause.) 

A Yes, it was in excess of 3,000 shares. 

Q I beg your pardon? 

A I would say it is in excess of 3,000 shares. 

q Those were also sold at lower prices than prior 

months, were they not, in the low 20's mostly? 

A Yes, sir. 

Except towards the end of the month where it 

started going up. 

q There seems to be an increasing demand at the 
end of the month for a short period, is that correct? 

A That's correct. 

q After the end of January, up to March 14th, 

which was when the first sale took effect of the under¬ 
writing of 10,000 shares, there were only 1,300-odd shares 
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purchased by Kelly, Andrews & Bradley, is that not correct? 
A About 1,000 shares. 

Q And those were purchased, were they not, at 
decreasing prices? 

A -*• n the month of February? 

0 the month of February and the beginninq of 

March. 

No, sir, they were purchased at prices ranging 

trom 35 to — 35 is the high purchase and 30 was the low 

purchase. 

THE COURT: That's up from the low 20's, 
was it, the previous mCnth? 

THE WITNES: Yes, sir. 


15 | 


THE COURT: ThAnk you. 

16 | 

0 

Dy the end of January the price had been 

17 1 

1 

where? 


18 I 

j 1 

A 

Well, I brought 300 shares — in January I 

19 

f 

paid 34 and 

35. 

20 !j 

ll 


THE COURT: You had? 

21 ij 


THE WITNESS: Yes, sir, I had. 

22 

Q 

Then on February 4th you bought 100 shares 

23 

35, is that 

right? 

a f 

A 

Yes, sir. 

1 

25 j 

Q 

That was from Wood, Walker? 
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1 

2 

A 

Yes, sir. 

3 

, Q 

By February 25th the price had dropped down 

4 

to 30, had it not? 

5 

A 

That's correct. 

6 

0 

What about the month of March? What were 

7 

the purchases during March? 

8 

A 

(No response.) 

9 

Q 

Do you need some help with that? 

10 

A 

I'm afraid so. 

11 


(Pause.) 

12 

Q 

Is it not true, Mr. Shwidock, that from 

» 1 

February 

25th until March 14th when you had the first 

i 

14 

transaction with respect to the underwriting* there were 

1 

no purchases by Kelly, Andrews & Bradley of any stick of 

1 

Richard 

Packing? 

I 

A 

That's correct, air. 

■ 

Q 

In other words, no attempt was being made during 

| 

that two 

or three week period prior to tho underwriting to 

■ 20 

support 

the market, was there? 

B 


MR. FEFFER: Can I have a date on that? 

B 22 

Q 

February 25th to March 14th. 

| 


MR. FEFFER: Excuse me? 

Bj 24 

° 

From February 25th to March 14th. 

I 


MR. FEFFERi I object to the question, your 

K 
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Honor. 

THE COURT: Sustained. 

0 During the period, the entire period from that 
one transaction in October when you acquired the 10,000 
share block, from that date until the date of March 14th, 
the date of the underwriting, was there any transaction, 
any single transaction which in your opinion would consti¬ 
tute a large block? Either purchased or sold. 

A Just one other sell side — there are two othei 
sell side, January 28th. 

0 How much was that? 

A A total of 1,850 shares. 

0 That is the only transaction in six months that 

would constitute a large block, and that was a sale which 
would tend to depress the price, rather than a purchase, 
which would tend to raise it, is that right? 

A No, I sold it to another broker. 

Q You sold it to another broker? 

A Right. 

0 That is the only so-called block transaction 

t 

in the entire sir-month period, is it no*t? 

A Yes, sir. 

MR. FEFFER: Your Honor, again, I didn’t get 
the date of that, I'm sorry. 
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THE COURT: January 28th I understand there 

were total sales of 1,850 shares? 

* 

THE WITNESS: That's correct, sir. 

THE COURT: Was that to one brokerage firm? 

THE WITNESS: Yes, sir. 

THE COURT: You have it, Mr. Feffer? January 

28, 1969? 

MR. FEFFER: Yes, your Honor. 

Q There's been some testimony about the activity 

in the trading of the accounts of William Harris and Harry 

Morginstin. 

A Yes, sir. 

Q Go through that record and tell me how much 

shares of Richard Packing were purchased and how many 
shares of Richard Packing were sold by either of those two 
qentlemen, and when. 

A I need your assistance on this one. 

(Pause.) 

THE COURT: Can you answer Mr. Robson's question] 
by referring to defendant Deutsch's Exhibit B, for iden¬ 
tification? 

THE WITNESS: I may be able, yes. On January 
14th William Harri s traded 300 shares. I guess I better 
look at that PsS blotter. I don't understand this entry 
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at all. 

THE COURT: You said traded. At the moment 
you can't tell us whether he bought or sold and therefore 
you want to look at the P&S blotter for January 14, 1969? 

THE WITNESS: Yes, sir. 

THE COURT: Very well. You may do that. 

Mr. Robson has now handed it to you. 

0 January 15th too, you better look at . 

(Pause.) 

A On January 14th Kely, Andrews & Bradley bought 
300 shares of Richard Packing from William Harris for $22 
a share. That's on the 14th of January. 

Q That's almost the lowest price at which it 
stayed during the entire six-month period, is it not? 

A Let's see — 

Q I believe if you will look at the record you 

will find that 21 was the lowest price. 

A You're probably right. 

THE COURT: And this was 22? 

THE WITNESS: Yes, sir. We bought it from Mr. 
Harris, trading bought it at $22 a share. 

THE COURT: Very well. 

A On January 15, 1969 William Harris sold 300 
shares of Richard Packing through Kelly, Andrews through 
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Loeb, Rhoades, account of Jaffee, at $25, and Harry 
Morginstin did the same exact trade, 300 shares at 25, Loeb, 
Rhoades, account of Jaffee. 

THE COURT: At what price? 

THE WITNESS: 25. 

Q Looking at that exhibit, which is Exhibit B, 
those were the only transactions made by either Mr. Morgin¬ 
stin or Mr. Harris during that entire six-month period, is 
it not, in Richard Packing stock? 

A Up to— 

q Up to the date of the underwriting. 

A Yes, sir. That's absolutely correct. 

Q Let's get to the underwriting. If I under¬ 
stand correctly, your arrangement with Mr. Cohen was that 
yiu would bill out the stock, that purchasers would be 
provided to you, and that you would remit to him $28 a 
share and you were to receive something as compensation 
for handling the billing, etc., is that correct? 

A Yes, sir, that's correct. 

Q Is it not a fact that your compensation was 

derived by taking on one-half point to the trade to Jaffee 
and one-quarter point to the trade to Mr. Morginstin or Mr, 


Harris? 


Plus the sale of 500 shares to A.J. Butler & C 
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and apparently he read it wrong. I don't imply he did 
anything improper. I am trying to correct the testimony. 

He read something inaccurately by accident and I am trying 
to get it corrected for the record. 

THE COURT: Have you had a chance during the 
recess to look further at the P&S blotter relative to those 
300 shares, 300 share lots, and could you tell the jury, 
since you have looked during the recess at the blotter, 
what the facts are? 

THE WITNESS: Yes, sir. 

j 

On January 14th the Kelly, Andrews & Bradley 
trading account sold 300 shares of Richard Packing at 22, 
the William Harris account. 

Q Let me direct your attention for a moment to 
the 5,000 shares of Richard Packing stock which were sold 
to Jaffee & Company as part of the 10,000 share under¬ 
writing. Number one, you stated that Mr. Duboff told you 
to sell those shares to Jaffee & Company after you had had 
a conversation with him, is that correct? 

A That's correct. 

Q Can you tell us when that conversation with 
Mr. Duboff occurred? 

A It would be the same day of the trade. 

Q Same day of the trade? 
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2 

THE COURT: I suggest no speeches from any 


3 

counsel. The jury will disregard the last remark of 


4 

counsel 


5 

Mr. Robson? 


6 

MR. ROBSON: I object on the ground of 


7 

relevance. 


8 

THE COURT: You raised it? You showed this 


9 

to the witness and inquired on this? 


10 

MR. ROBSON: Yes, sir. 


11 

THE COURT: You wish to make an objection on 


12 

the ground that it is irrelevant? 


13 

MR. ROBSON: Yes, sir, because I believed 


14 

when the witness was questioned about this master, in the 


15 

first place, and in order to preserve the record, I am 


16 

continuing the objection. 


17 

MR. SEGAL: Same objection, your Honor. 


18 

THE COURT: Overruled. 


19 

It will be received as subject to connection 


30 

insofar as it relates to the Messrs. Cohen and Deut*' 

i 

< 

21 

(Government's Exhibit 42 for identifi- 


22 

received in evidence.) 


23 

MR. ROBSON: If your Honor please, I also 


24 

ask it be taken subject to connection as to the defendant 


25 

Duboff in that it must be tied in some way, I submit, to 
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On January 20th I sell 300 shares at 26 to 


L°eb, Rhoades, account of Jaffee. 


On January 21st, I sell 200 shares at 26 to 


Loeb, Rhoades, account of Jaffee. 


January 22nd, I sell 100 shares to Loeb, Rhoadej, 
account of Jaffee. 

MR. ROBSON: At what price was that? 

THE WITNESS: I'm sorry: 26. 

A On January 23rd, I sell 450 shares to Loeb, 
Rhoades, account of Jaffee, at 27. 

THE COURT: 450? 

THE WITNESS: Yes, sir. 

A On February 12th, I buy 300 shares at 32 from 
Loeb, Rhoades, account of Jaffee. 

On April 1st I sell 200 shares at 32 to Loeb, 
Rhoades, account of Jaffee. 

On October 8, 1969, I buy 100 shares, Loeb, 
Rhoades, account of Jaffee. 

THE COURT: At what price? 

THE WITNESS: I'm sorry: 40. 

Q Does that trading represent the substantial 
portion or a large portion of the trading you di<* in Richard 

I 

Packing? 

MR. SEGAL: Objection, your Honor. He can be 
asked what portion of the trading that is — 
southern oistrict court renters, u.s. courthouse 
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MR. ROBSON: Your Honor, I object to the leadin 
The question should be "What were the circumstances 
surrounding the sale" or "How did the sale come about". 

MR. FEFFER: Fine. 

MR. ROBSON: Mr. Feffer says fine, but then 
he continues — 

THE COURT: He will withdraw the last question 
and ask another one. 

Q Tell the Court and jury the conversation that 
you had with respect to each of these 5,000 share purchases 
by Kelly, Andrews & Bradley? 

MR. ROBSON: There was not even any testimony 
that there was any conversation. 

MR. FEFFER: On cross examination there was, 

your Honor. 

THE COURT: Let me just go back: 

As I understand your testimony now, on October 
4, 1968, Kelly, Andrews bought 5,000 shares of Richard 
Tacking Company stock, is that correat? 

THE WITNESS: That’s correct. 

THE COURT: On the 7th of October, 1968, Kelly, 
Andrews & Bradley bought an additional 5,000 shares of 
Richard Packing Company stock, is that correct? 

THE WITNESS: That's correct, sir. 

« 

southern district court reporters, u.s. courthouse 
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TME COURT: Would you tell me and tell the 
jury, as well, the circumstances under which those pur¬ 
chases were made, just what happened? 

the WITNESS: Well, I had received a call from 
Mr. Duboff telling me that I was buying 5,000 shares of 
Richard Packing at 28 from Jaffees Company and selling, 

in the first instance, 2,500 each to A.G. Decker and 
Dreyfoos, Ellis. 

Q Do 1 understand you correctly: 

iOU purchased 5,000 shares at 28 and turned 
around on the same day and resold them for 33? 

A Ves, sir. 

I 

Q What was the profit, if you can recollect, 
or* that transaction? 


$25,000, 


transaction? 


tfell, it's five points on 5,000 shares; 

What did you do with the profit on that one 


A well, the profit went into our trading account 
and l calculated, as we did, one-third of the profit be 
set aside for Mr. Deutsch and Mr. Duboff. 

Q Let’s go to the second 5,000 shares, what 
was the price you purchased those at? 
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2 

0 

Was that below the maiket price? 

3 

A 

Yes, sir. 

4 , 

Q 

What was the sale price by you for those 

I 

5 j 

shares, approximately? 

6 

. 

A 

Well, prices ranging 1rom 31 and 3/4 to as 

7 | 

high as 35. 


8 

Q 

Again, can you tell the Court and jury approxi- 

9 

mately what 

the profit to Kelly, Andrews & Bradley was on 

10 

thos transactions? 

11 

A 

I would have to calculate it, but I would say 

12 

approximately just about the same amount. ^ 

13 

Q 

What did you do with the profit with respect 

14 

to those transactions? 

15 

A 

The same exact thing I did before. 

16 

0 

Will you look at the month of January. Were 

17 

certain purchases made by Morginstin and Harris at that 

18 

time? 


19 

A 

Yes, sir. 

30 ' 

Q 

At what price were these purchases made? 

l 

A 

I sold 300 shares on the 13th at 22^ to 

1 22 

Morginstin 

, and on the 14th, 300 nt 22 to Harris. 

i 

1 23 

Q 

What happened to the price of Richard Packing 


! stock after those purchases by Morginstin and Harris? 

1 


MR. SEGALi Objection, your Honor. 

I 

1 
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THE COURT: Sustained. 

Just rephrase your question. 

Q What, if anything, happened to the price of 
Richard Packing stock after January 1st of 1969? 

MR. SEGAL: OBjection. 

THE COURT: Did anything happen? 

(Continued on next page.) 
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0 All right. 

Did anything happen, in t-jrms of the price? 

A Yes. The price started to move up. 

0 On cross-examination you referred to or were asked 
Questions about a billinq agent; is that correct? 

A In reference to what? 

oh, yes, yes. 

0 Will you define for the Court and jury what 
your definition is of "billing agent"? 

A Well, a billing agent is usually anybody who 
acts as an agent on behalf of somebody else. It 
could be a customer, a broker; could be anybody. 

Q I want to refer directly, with that in mind, to 
what you did with respect to the 10,000 shares on the 
Regulation A offering. 

Can you break down exactly for the Court and jury 
what happened to the 10,000 shares that you received? 

A Yes, sir. 

1,000 shares I took into — the first thousand 
T took in on March 14th into my trading account, to cover 
a short. 

O Hid Kelly, Andrews & Bradley make a profit in 

covering the short? ' \ 

A Yes, sir. 


southern district court reporters. u.s. courthouse 
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William Rosenthal, and Kelly, Andrews, named herein as 
co-conspirators but not as defendants, and others to the 
qrand 3 ury known and unknown, unlawfully, wilfully and 
knowingly did combine, conspire, confederate and agree 
together and with each other to violate certain section. 

Of the Federal Securities Laws? 

A Yes, sir, that's correct. 

MR. BLOCK: If y OU r Honor please, I think an 
instruction to the jury would be appropriate, to wit, if j 
-ay state it now, that an indictment is only a charge, 
as your Honor has said before, and it is relevant here 

only to the extent that this witness has admitted his 
guilt. 

THE COURT: Yes, I so state to the jury. 

MR. BLOCK: Thank you. 

THE COURT: You may proceed, Mr. Feffer. 

(Government's Exhibit Ho. 43 was marked for 
identification.) 

Q I would like to have you look at Government's 
Exhibit 43 for identification and identify it. if you can . 

A Yes, sir. 

0 What is that? 

A This is a photostatic copy of a prospectus on 
Status Marketing Corporation underwritten by Kelly, Andrews , 
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Bradley. 

0 Is this prospectus of the subject matter of the 
indictment with which you are charged? 

MR. ROBSON: I object. Counsel was allowed to rea< 
fi;om a document, but Mr. Segal read from it. 

I don't believe that that entitles counsel to go 
into a completely unrelated area of redirect examination, 
an area that has nothing whatsoever to do with this 
case. The only fact that was elicited on the cross- 
examination was the fact that there was a plea of guilty 
to the indictment and the nature of the charge. 

That's all that was gone into. 

THE COURT: Overruled. 

Q Is this the prospectus that is the subject 
matter of the indictment that you were charged with? 

A Yes, sir, it is. 

Q What type of company is Status Marketing? 

MR. SEGAL: I am going to object to theentire 
line on Status. The indictment was read for a very 
specific purpose and a recognized one, and doesn't open up 
any doors. 

THE COURT: Overruled. 

0 What type of company is Status Marketing? 

A I believe they were in the public relations 
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regarding franchising businesses. 

0 DO yOU kn °“ wh ° — Of the shareholders 

of Status Marketing Corporation? 

MR. BLOCK: I object to this, if y our , Ionor 

Please, and I am going to earnestly request a side bar. 

THE COURT: step to the side bar. 

(At the side bar.) 

MR. BLOCK: Judge, I don’t know where this is goinj 
but we are confronted with a specific indictment hero. 

It so happens that Richard Packing Company was a share¬ 
holder in status Marketing Company. But there is no 

charge in the indictment that there was anything wrong 
with that. 

Now we are going into Status Marketing. There 
is no charge in tne indictment that there was anything 
wrong with Status Marketing. So I think that if the United 
States Attorney is going to pursue this thing, that raises 

* host of question, which have no relevance to this case 
and make it strongly prejudicial. 

MR. PEPPER: I am going to demonstrate for the 
Jury and the Court the reason -:y Mr. shwidock telephoned 
»r. °*uta h on May 12th or May 14th of 1974 after he was 
indicted With respect to status Marketing. I am going to go 
into the nature o, the conversation, why he called him, the 
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reason for the telephone call, and it's going to stem 
from the fact that this particular offering was given to 
Kelly, Andrews & Bradley by Mr. Deutsch and Mr. Duboff 


and the logic that flows therefrom. 

TVE COURT: When was this telephone conversation? 

MR. FEFFER: The one that Mr. Segal brought up. 

I think it was four or five days after the indictment 
was brought up. I think it's May 14, 1973. 

THE COURT: 1973? 

MR. FEFFER: Yes, this was a conversation that 
was gone into in detail on cross-examination. I am going 
to now attempt to show why Mr. Shwidock made that telephone 
call to Mr. Deutsch. And I think I am clearly entitled 

to that. 


THE COURT: Let me make an assumption for the 

moment. 

Assume again that this would be admissible against 
Mr. Deutsch. Assume that. Let's assume that the subject 
is an admission against interest. How does it affect Mr. 
Cohen? Remember, it's after the expiration of the conspiracy 
MR. FEFFER: It also goes, your Honor, the telephon 
call is the only connection I am going to bring up with 


e 


respect to Mr. Deutsch. 

With respect to the other defendants, that was 
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an underwriting. Kelly, Andrews & Bradley was on the 
cover, and the date of that underwriting was September 
of 1969, and that underwriting was given to Kelly, 

Andrews & Bradley by Deutsch and Duboff. 

I am going to elicit from this witness that 
although the name Kelly, Andrews & Bradley was on the 
front page of that prospectus that, in fact, he did 
nothing different in that underwriting of Status Marketing 
than he did in March in distributing the shares of 
Richard Packing Company — 

THE COURT: A similar act? 

MR. FEFFER: Exactly right. 

THE COURT: All right. 
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MR. BLOCK: Your Honor, I never heard of 

such a thing. 

MR. CRENSTEIN: I submit, your Honor, that 
that is improper cross examination at this time. There 
is nothing on direct or cross examination of this witness 
that would elicit that type of questioning and that type 
of responsive answers. 

MR. BLOCK: It is a similar act we talk about 
on the part of a defendant not on the part of a witness. 

MR. SEGAL: This is the very kind of thing that 
the government by splitting up cases and opposing consoli¬ 
dation is now attempting to cash in on. 

MR. PEFPER: Status Marketing is not a subject 
of an indictment, your Honor. 

MR. SEGAL: What we have here is that you have 
got a subsequent statement in which v/e have examined this 
witness about impeaching his credibility and showing his 
motive and showing his propensity in this area to cooperate 
with the government because of what he is looking to as a 
possible break in the future. I went into a legitimate 
area of cross examination. By going into that legitimate 
area it was confined to the acts that he did in connection 
with another indictment. 

THE COURT: You opened the door, Mr. Segal. 
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are hoist on your own petard at this moment. 

MR. SEGAL: I don't know that I am hoist on 
my own petard at all. I have a perfect right to defend 
my client. 

THE COURT: You have a perfect right to go in, 
but you cannot stand hers and say that he cannot examine 
on the same subject. 

MR. SEGAL: To allow something so highly 
prejudicial and extraneous to these issues, it is going to 
obscure the issues in this case. If „e can’t examine a 
man on its criminal record because of the fact that we are 
liable to be opening up the door on this area, when the 
cross examination was very carefully confined — 

THE COURT: It was not so carefully confined:, 
sir. I have two volumes of your cross examination. It 
was so carefully confined that you didn't know fifteen 
minutes ago vh*t he was reading from. 

MR. SEGAL: Because I misheard a date, your 
Honor. That is an unfair statement. 

THE COURT: I heard you. Y ou got up there 
and you made a point that was improper and you know it. 

MR. FEPFER: Mr. Block asked a series of 
questions about are you an underwriter, were you a billing 
agent, and I am going to demonstrate that what he did with 
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respect to Status Marketing was no different from what 


he did in March of 1969. 


MR. SEGAL: Your Honor, these are subsequent 


acts that are being used to throw light on issues of this 


case. 


THE COURT: The Status Marketing underwriting 


as I have just heard it took place during the period of the 


alleged conspiracy. Am I right or am I wrong? 


MR. SEGAL: That's correct. 


THE COURT: All right. I am going to permit 


it as a similar act. I am troubled about this telephone 


conversation with Deutsch. 


MR. FEFFER: We will take limiting instruc¬ 


tions on that, your Honor. No question about it. I think, 


your Honor, that it is essential. He has brought up a 


telephone conversation that was taped inwhich Mr. Shwidock 


made some very deunaging allegations against the United 


States government. The effect of those documents that we 


have there were manufactured at a later stage. I think we 


have a perfect right to show every circumstance surroundin 


that conversation and as to why Mr. Shwidock made that 


telephone call, if he did to begin with, and why he was 


talking with Mr. Deutsch. It becomes totally relevant to 


show the motive and attempt which Mr. Segal just referred * 
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MR. SEGAL: Your Honor, I don't see how this 


shows anything about motive and intent about why that 


Phone call was made. This telephone call questions for 


itself. This telephone call doesn't say one word about the 


reason or the background of Status 


THE COURT: oh, now, gentlemen, you're talk^g 
before Mr. Robson, for example, made an inquiry and I p,/- 


mitted it, about a conversation that he had had with hit 


own lawyer to demonstrate his intentions and his state of 


mind. I gave limiting instructions but I permitted that; 


it seems to me that you were r.fforded, if j may say so, e 


broadest possible latitude on cross examination, and if 


may say it again, you took advantage of it, which was 


appropriate. 


I don't quarrel with you for that. But now 


you're attempting when the shoe is put on the other foot 


to limit the government. I would suggest the Status 


Marketing inquiry is proper as proof of a similar act. ;nd 


I am seriously considering permitting the government to 


inquire to get the background of this conversation that .'oi 


did make a great deal about, gentlemen. I mean, this was 


something that was made a central part of the cross exami¬ 


nation of at least two of the defense counsel, and under 


the circumstances, I think you have some latitude here o 
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the redirect which I would not have had on direct examina¬ 
tion, and I am going to permit the government to inquire 
relative to Status Marketing. 

MR. SEGAL: Your Honor, isn't it germane 
that here we are being asked to sit and listen to an 
examination of Status Marketing as a similar act when the 
government has brought an indictment that did not charge in 
that indictment, that did not charge these people or any of 
the defendants on trial, with nothing at.all in that indict¬ 
ment about Mr. Deutsch. It was a purely one-sided situa¬ 
tion with regard to Status that had nothing to do with any 
of these people as co-conspirators. 

THE COURT: I think you overlooked something. 

MR. PEPPER: They went into considerable 
detail on this fellow Schrem, on Weiss, being someone 
involved with other matters outside of the Status Marketing 
indictment. 

Also, your Honor, I think most important we 
want to be able to establish that the reason why Shwidock 
was saying many of these things to Deutsch is becuase he 
was talking to someone who he knew was involved, and we wart 
to show that the first thing he did, practically, after he 
was indicted, was to make a telephone call to Bernard 
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MR. SEGAL: Your Honor, I'm going to ask the 
government to make an offer of proof. This is the govern¬ 
ment's conclusion. 

MR. FEFFER: I can't make an offer of proof. 

I haven't spoken to him. i have been prohibited from speaking 
to him. 

MR. SEGAL: The government couldn't have, and 
couldn't have after they have spoken to him, an offer of 
proof. This indictment is going into so many byways that 
this jury just on the basis of weight and not on the basis 
of evidence and on the basis of confusion is liable to 
reach a conclusion. 

We are entitled under the law to impeach that 
man's credibility. 

THE COURT: I didn't say you weren't and I 
have permitted you to do it. 

MR. SEGAL: Because your Honor, in the course 
of the impeachment if we are going to get into all these 
other areas which I have nothing to do with this case and 
which the government cannot even represent to the Court 
that', going to reach a conclusion from this man, then I 
think we are in an unfair area. 

MR. ROBSON: The testimony that was gone into 
on cross was solely for the purpose of establishing that 
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this witness was subject to penalty or sanctions by this 
Court and therefore had a motive to lie. 

THE COURT: But then why was it necessary to 
stand up there and read page after page from sections of 

an indictment or an information? 

MR. ROBSON: It wasn't page after page. What 

was read were the basic charges so the jury could know 
what he was facing in terms of sentence, the kind of crime 

he was charged with. 

THE COURT: Mr. Robson — 

MR. ROBSON: For purposes of redirect the only 
issue is this witness' motivation is not any less because 
seme of the other defendants may or may not have had some 
relationship with that charge. He is still facing a sentence 
when he was involved alone or wr,ether fourteen other people 


were involved. 

The main thing is whether he told the truth 
on the stand or whether he lied in order •■to save his 
skin. That's the only issue raised. Likewise, with res¬ 
pect to the telephone conversation, I do concede that the 
government has a right to attempt to establish that there 
was no motive for his making those statements and I have 
a right to ask about those statements and whey he said their 
and whether he meant them and whatever. But that doesn't 
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entitle them to go into the reasons forthe call the to the 
extent that they have nothing to do with this case or with 
his motivation. 

THE COURT: I understood the government was 
going into matters in order to establish his motivation 
for making the call, which I too think is proper. Let me 
go on with one other thing — 

MR. ROBSON: What I was going to say, if it is 
the government's position that he was calling because he 
was subject to an indictment and he wanted to discuss 
something with Deutsch, perhaps because he felt that 
Deutsch was somehow involved with him, I can concede that 
they have a right to explore that. But they have no right 
to go into this whole Status Marketing situation at this 
point. 

They can ask the witness about the conversation 
and specifically those portions of the conversation that 
were referred to. We referred only very carefully to those 
portions that have to do with this case. 

THE COURT: I think they can and I cite as sup¬ 
port for that, the means portion of the information, and 
specifically; paragraph 11G — 

MR. ROBSON: We are not talking about the 
information now. 
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THE COURT: But it was gone into on cross 
examination. The Status Marketing indictment, as I heard 

it, or information was referred to in numerous questions o, 
cross examination. 

MR. FEPFER: It will also show, your Honor, 
aside from the evidence of similar act, it will also show 
why Mr. Shwidock was saying some of the things he did to 
Hr. Doutsch about the government in that conversation. I 
Obviously after someone is indicted and is saying that he 
is - his state of mind is far different. And what he waJ 
saying to Mr. Deutsch has to be looked at in that regard. 1 

MR. SEGAL: Your Honor, this indictment is an 
indictment that does not talk about anything about an | 
underwriting of Status, your Honor. 

THE COURT: If. the information - 

MR. SEGAL: I'm talking about the May 9, 1973 

indictment. 

THE COURT: I understand that. But you opened 
the door a, far a. I am concerned to anything relating to 
that case that is relevant to this information. 

MR. SEGAL: But, your Honor, there is nothing 
in this May.9, 1973 case whlch accU3es ^ of ^ 

they were underwriters, and to why this is a similar act. 
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to demonstrate that in this case 

MR* PEFPER: I am not using the indictment. 

I am using the prospectus. 

MR. SEGAL: For thatpurpose? What is the 
government saying? 

MR. ROBSON: The question was that that pro¬ 
spectus is a basis for the indictment leaving the impli¬ 
cation that there was a charge in this indictment similar 
to the charge we have here, and there is no such charge. 

MR. FEFFER: Where Kelly, Andrews & Bradley 
appeared on the prospectus as an underwriter, that that 
was a true underwriting, and that the market offering, 
although his name did not appear, he was an underwriter 
there too. 

MR. SEGAL: Your Honor, I hold the government 

to that — 

THE COURT: I have not seen the offering cir¬ 
cular, and I thought it was similar that they were not 
named an underwriter. 


MR. FEFFER: That is the whole point. The 
point is that on the Status their names appear as under¬ 
writers. 

THE COURT: I thought on Status they were in 
the same position as here. 


SOUTMrnN OltiTPirT mupT ■ro/>» T rni' n * 
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MR. SCHATTEN: They were. 

MR. FEFFER: They were named on the cover of 
the Statue prospectue ae an underwriter. Mr . Block ha. 
aaked question., "Were you an underwriter with re.pect to 
the March 19th offering. „ r . shwidock gave him the 

"NO." I'm going to .how that the reason Mr. shwidock said 
no is simply hecauee hi. name did not appear on the cover. 

MR. BLOCK: He i. impeaching his own witness 


too. 


THE COURT: He can do that Bn*- t 

u But I am concerned 

with what you told me. 

MR. feffer: That's the whole reason for it, 
your Honor, because he is say m, that he did both un(Jer _ 

writing, in the .ame method f lthough one he put hi. name 
on the cover and the other he didn't. 

THE COURT: I thought they were similar 

because he did the ..me thing and had hi. name not as an 
underwriter. 
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MR. PEFFER: Your Honor, it seems to the 
government we should be allowed to elicit proof to show tha 
the March 19th offering even though Kell, Andrews & Bradley 
was not named per se as an underwriter, that in fact they 
were underwriting and that they performed the same exact 
function and pursuant to the same exact directions as in 
Status, but he wasn't named an underwriter. That goes to 
the very her ~t of this case. If he says he was an under¬ 
writer, in September, and the only reason for that is because 
his name appeared on the indictment — 

THE COURT: On the offering circular? 

MR. PEFFER: Yes, or the prospectus. That 
refutes Mr. Block's line of questioning on cross examina¬ 
tion. 

MR. SEGAL: The 3500 material indicated that 
he did not consider himself an underwriter and he consider 
himself only a billing agent and what Mr. Block went into 
was merely a reiteration of that affirmative fact, from tl 
3500 material. 

Now, what is the government saying? When he 
said he was an underwriter he was only thinking of whether 
his name was on the offering circular. 




25 


MR. ORENSTEIN: The fact of the matter is, in 
tha Status Marketing underwriting Kail y, Andrews & Bradley 
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received its normel underwriting commissions, which were 
set forth in the prospectus. In the Rich t! .rd Pecking under¬ 
writing they merely received commissions for billing it 
out. Mr. Feffer full well knows that there are prescribed 
commissions set forth by the NSDA on those commissions 
and fees were received in the Status Marketing underwriting 
but not in the Richard Packing underwriting. 

There is no same set of facts as applies 
to both situations. They are quite different. 

THE COURT: I don't want to get into trying 
to impeach the witness by proof of a co.’ateral matter 
moreas. That, is the thing „nat bothers me now. 

MR. FEFFER: I limit it to this, your Honor: 

Simply that the underwriting of the Status 
Marketing was brought to Mr. Shwidock from Mr. Deutsch 
and Mr. Duboff. i won't go into the mechanics of the 
offerings — and to show Morginsiin and Harris received a 
substantial number of shares in that offering. I think 
1 can go right to the telephone call to show Deutsch and 

Duboff had an interest in that underwriting and that explains 
why this man telephoned Deutsch. 

THE COURT: That latter aspect is proper, if 
you avoid getting involved with the mechanics of the 
Status Marketing offer. 


thiiTwriiM nt«Tr» .-* ..- 
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MR. ORENSTEIN: And any comparison, your 


Honor. Because there is no comparison 


•I 

THE COURT: I fear we would then be enter¬ 


taining proof of what could be fairly said to be collateral! 


material and it does take usoff the track and put us into 


what I consider a morass. 


Under the circumstances, if you limit your 


questions as you heve just indicated, I will permit the 


inquiry, as limited. 


MR. BLOCK: If your Honor please, will your 


Honor tell the jury that that is admitted subject to conne< 


tion as far as Cohen is concerned? 


THE COURT: Thau I will do. 


(In open court.) 


BY MR. FEFFER: 


Mr. Shwidock, can you tell the Court and 


jury how you became the underwriter for the Status Market!: 


offer? 


Yes, sir. The deal wap brought to me by 


Bernie Deutsch and Stanley Dubofi*. 


THE COURT: The testimony just given is offere 


subject to connection as to Mr. Cohen, and the testimony 


which will follow in this area, likewise. 


The Status Marketing deal was brought to you b 
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Just the offering or offering and after 


market? 

q Offering and after market. 

A Approximately $100,000. 

q What was done with the profit you made and 
'•‘jatus Marketing? 

MR. ROBSON: Your Honor, I object to this 
question, and I think your Honor knows the reason why. 

THE COURT: Yes, you have indicated that an 
I find a different basis than you do for this question 
MR. SEGAL: Your Honor, I object to this 

question, too. 

THE COURT: Overruled. 

A 30% of the profits were given back to Deutsch 
and Duboff. 

THE COURT: That is received subject to connec¬ 
tion i isofar as it relates to Mr. Cohen. 

MR. SEGAL: Your Honor, at this point I would 

respectfully move with regard to a course of action that I 

would prefer a side bar conference on. 

THE COURT: I am fully aware of what your 
Motion would be and, under the circumstances, unless you 
wish to give an instruction to the jury, where I would hear 
you at the side bar, I am prepared to rule on your applica¬ 
tion. 
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were about to be indicted? 

A Yes, sir, I was. 

o Were you likewise Informed prior to the indie meet 
in October by the United states Attorneys Office that 
you were about to be indicted? 

MR. ROBSON: If your Honor please, I don't 

understand why it is a b f . . 

y ir. IS that the objections are not under¬ 
stood by counsel. 

the COURT: Try not to lead. That is Mr. 

Robson's point. 

MR. PEPPER, This is an area that I must lead 
In, your Honor. 

MR. ROBSON: There is no such thing as "must 
lead," your Honor. 

He has no right to lead. 

THE COURT: Try first to ask a non-leadinq 
question. If I divine that the witness is having difficulty 

following you, I will permit you to change the form of 
your questions. 

I recognise full well that you have not discussed 
natters with this witness — 

MR. PEPPER: That is correct. 

THE COURT: - since he went on the stand, and 


the jury realizes that 


as well. 


At the same time, I will 
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require you, in the first instance, to develop your 
inquiry. If the witness doesn't understand your question 
or the answer is not complete, I am going to give you latitu< 
as I told you I would. 

Q What was said to you, if anything, with respect 
to cooperation prior to the time that both indictments 
rame down by the United States Attorney's Office? 

A I don't understand that question at all. 

THF. COURT: Now you may ask him. 

Q Isn't it a fact that before both indictments 


came down — 


\ 


MR. SEGAL: Objection, your Honor. 

Q — you were given the opportunity to cooperate 
with the United States Attorney's Office? 

A Yes, that is true. 

Q And you chose not to do so, isn't that correct? 

A That is correct. 

Q And you were guilty with respect to both indict¬ 
ments, isn't that correct? 

MR. ROBSON: If your Honor please, I really 
believe your Honor should be instructing the Government 
to discontinue this practice. Ouestion after question, 
there has not been one single question asked on this 


redirect examination that is not leading. I am objecting 


25 
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Q In figuring the compensation for being a billing 

agent, you are not taking into account the profit that 

you made on the 500 shares, isn't that correct? 

A No, sir. 

Q Is it correct or not correct? 

A No -- 

Q In other words, you are not taking that into 
account in figuring your compensation? That was a profit 
on a transaction, wasn't it? 

A That's correct. 

MR. BLOCK: I have no further questions. 

MR. SEGAL: May I come to the bench for a moment, 

please? 

THE COURT: Yes. 

(At the side bar.) 



MR. SEGAL: Off the record. 

(Discussion off the record.) 

MR. SEGAL: Your Honor, I merely wanted to make 
my record. I have the way I have bl . xed out my examination 
of this witness and I recall that in the preparation of 


that oross, I specifically stayed away from Status 
because I felt that it could pour over on us, and as I 
go through the transcript, and I am doing this at a 
time when I am trying to listen to the redirect, but as far 
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as I can see, beginninq on, I believe 1147 and 1148, when 
I posed the questions on this indictment, which was 
returned on May 8th — filed on May 9, 1973 — I don't 
believe, and at least I don't see it in 1148, and the pages 
succeeding after that — I don't believe I mentioned the 
name of Status at all. 

I know that I didn't want to do that because I had 
intentionally blocked it out because of its overtone. 

That is just one point that I wanted on the 

record. 

Secondly, your Honor, I went into that 
indictment — 

THE COURT: The point I made before was that once 
you read part of you, you may want to block it out, but I 
feel that in fairness the other side is entitled to quote 
from other parts of it. 

I will accept what you said, for the moment, 
that you didn't specifically mention Status Marketing. 

MR. SEGAL: Our disagreement is even if in terms 
of completeness they would be entitled to read the rest 
of it -- my disagreement with what has occurred is then goin< 
into the substantive things behind the subject of the 
indictment. 


25 


At any rate, when I crossed all this, and I feel 
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my cross was a legitimate extension of this factor, and 
that is that the Government itself, in terms of its 
approach to these things - I am trying to pull the onus 
ftom the fact of other indictments, and the Government 
itself propose, on redirect, "Were you indicted," et 
cetera, et cetera, and faced with that po.sibllity, i 
have either an alternative of ignoring it or reiterating 
what the Government says, or developing it as I did, and 

developing it in a way which is merely consonant with the 
area opened on direct. 

If I go into an area I am obligated to go into, an 
I circumscribe the area once I go into it, then I don't feel 

I have opened the door on exposing the substantive areas 
behind the indictment. 

Your Honor, for the reasons I have given, the 

objections made, and the introduction of the material on 

Status, I would respectfully move for a mistrial at this 
point. 


I feel that we have gotten into some extraneous 
areas which in part the Government, from the record, at 
least, and whether the Court will allow it is another matter 


1 urge the Court not allow it, but from the record at this 
point they may be able to argue into it that other 
585,000 we have kicking around in this case, and the Court 
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has been very explicit and circumspect in limiting, so 
that we are suddenly not faced with monies in our pocket 
beyond what is charged in the indictment. 
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HR. SEGAL: I cannot reiterate any more, your 
Honor, except I respectfully ask for a mistrial. 

MR. BLOCK: If your Honor please, * do not join 
in the motion for a mistrial, but I move on Cohen’s 
behalf for a severance. I renew my motion for severance. 

MR. ROBSOH: I'd like to join in Mr. Segal's 
motion. I would like to add just this one point: 

There has been a lot of discussion about the 
right of one to read from a document when the other side 
has read from the same document. The rule, as I under¬ 
stand it, is that where one party reads from a document 
the other side may read any other portion of that document 
necessary to complete the portion which was first read, in 
order to be understandable or placed into context. 

It doesn't automatically open the door. If 
this witness, for example, were cross-examined on grand 
jury testimony that went into forty different matters — 
THE COURT: I couldn't agree with you more, 

Mr. Robson. But when you particularly select portions 
of the charge, it strikes me that this is not what happened 
in the case that you are using or would happen in the case 
thflt you used in the example. 

The only point I will make to you is that when 
counsel chose to read as he did, on Pages 1148 and there- 
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abouts, he, in my judgment, and I can be wronq,too, but 
he opened the door to the type of examination that he 
Jot when the Government stood up on redirect examination. 

I recognize your point and there is nothing 
automatic about anything. If I am talking about apples, I 
should really limit the reading to the portion of a 
transcript that relates to apples and not permit reading 
anything relating to oranges. I don't think that that 
happened here. I think that it was apples by Mr. Segal 
and the pits and the core of the apple by the Government. 

So it was the same fruit. That is the point I make. 

I recognize your point and 1 recognize, too, that 
you join in Mr. Segal's motion. 

MR. SEGAL: Your Honor, I would just say further 
here that as Mr. Robson indicated, aside from the specific 
name of the stock, there was nothing in here, I believe, 
in my own reading, which unfairly characterized the 
indictment. If the Government wanted to complete the name 
of the stock and wanted to read the Status Marketing 
thing in, I would have objected, but I don't think that 
I could have been as excited about the objection as I am 
at this point. 

THE COURT: Let me suggest this — 

MR. SEGAL: Your Honor, I don't want error in the 
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case and I don't want to the Court t 

e Court to have error in the 

Wh “ 1 am *• P Grha P s a solution here 

1 '" OVe f ° r a mlStrU1 •**"«*. X move for it becavse 

I havo got to protect my record, but I don't want mistrials 

and I don't want error i' m i 

* I m not playing for the Court of 

Appeals. 

What I think could possibly happen here is tha- if 

the Government's examination could be — -k„ ,, 

u De h e jury could 

be cautioned with reoard „ 

gard to the Government's examination, 

that in its examination the only specific items that 
they are to consider is what the witness did with Status 
Marketing and to eliminate, to expunge from the record - 

that was made, any similarities to this situation, that sort 
of thing. 

x would urge the Court to consider'that course 

of action. Perhaps when we have all of the transcript 

specifically in front of us it mioh«- i 

' it might be easier to visualize, 

but at least we can reserve that for the future. 

MR. PEPPER, y„ ur Honor. j think Mr Se9ni ^ 
missing the most compelling reason .. to why this was gone 
‘"to. MOW that we have the full conversation or testimony 
iwidock, he testifies that he spoke with Mr. Deutsch 
on one or two occasions over a three-year period. 
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Suddenly, after he is indicted in Stitus Marketing, he eithei 
makes a telephone call or receives a telephone call from 
Mr. Deutsch. Obviously what he says during the course 
of that telephone conversation, as elicited bj Mr. Segal, 
was extremely damaging in terns of admissions by Mr. 

-l.wldock as to the Government's propriety in the handling 
of this case, and also to the merits of the case resulting 
therefrom. I think very strongly that we are able to go 
into precisely why this man, Mr. Shwidock, telephoned 
Mr. Deutsch to show the state of his mind when he spoke 
to Mr. Deutsch, and the only way that we can show the state 
of his mind and why he called Mr. Deutsch is to show that 
Mr. Deutsch had an interest in Statu:; Marketing, in the 
way in which that matter was handled. 

I think it's very relevant to go to his motive 
and his intent, and also to understand what he was saying. 

In other words, when he makee assertions against the 
Government, when he is talking to somebody who he feels 
is a cc conspirator, he obviously is going to be speaking 
in a different light than to his wife, before whom he 
might be confessing. 

THE COURTj I am prepared to rule on the motion 
made by Mr. Segal and joined in by Mr. Robson; that motion 


is denied. 
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at*;'«red to rule on the motion for severance 
made by Mr. Block. That motion is denied. 

MR. ROBSON: Your Honor, nay I, on the record, 
make another application? And to set forth my reasons 
for it, to this testimony which merely exacerbates the 
situation, this motion is to strike all the testimony of 
this witness relating to the checks to the Reiss Bank. 

Your Honor, let me tell you what I am confronted with right 
now in terms of discrediting this witness’ testimony. 

There is now testimony indicating that the witness received 
$90,000. The testimony indicates that the $90,000 was 
thirty percent of all profits made. 

The implication to the jury is that there is some 
other hanky-panky dealings. Now we have heard some details 
respect to one, that is, that the.e was some sharing 
of the underwriting compensation. Whether the jury will 
be sophisticated enough to understand completely how this is 
involved, we can't say, but certainly it's there before 
them. 


The problem I nin confronted with at thi 3 time, 
a record which confronts me. The witness nns testified 
he paid thirty percent of the profits he made or. Richard 


I have 


that 


Packing. The fact of the m ■’-.ter is -- 

THF COURT: And that he made $50,000 in profit, a 
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I remember. 

MU. ROBSON: $50,000. The records of Kelly, 
Andrews will show that with Richard Packing and t. a: / 
other stock, as of the beginning of January, the early 
part of January, there were no profits made closely 
approximating enough to warrant the payment of $45,000, 
which was paid in those three months, plus the Guys with 
Buys purchase. In other words, this witness, as his testi¬ 
mony now stands, he paid during a three-month period some 
55 or 60 thousand dollars to or for the benefit of 
Deutsch, representing thirty percent of the profits 
of a bunch of transactions. 

That means that there had tc be $160,000, $170,000 
worth of profits made. There weren't. 

But in order to establish that, I have now got to 
go into other transactions that ere not involved in t!is 
case. So I am caught between the devil and the deep blue 
sea. And the prejudice as a result is compounded. 

Not only is there evidence in the record, but I 
can't even go in and refute that evidence without opening 
the door to all of the testimony about all of these 
transactions. And I think on that basis, the prejudice is 


25 


so great to the defendants in this case that all of that 
testimony should be stricken, because it's putting us. 
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especially einc. the defendant, have been indicted with 
respect to these other transactions. 

MR. PEFPER: y OU r Honor, you will note that the 
second indictment related to Acrite, the one in October, 

*nd you did not ask one single question with respect to that. 

THE COURT: I knov that. 

MR. ROBSON: I am not talking about that. 

MR. PEFFER: I intentionally stayed away from 
that because that is the subject of another indictment. 

A very simple question could be put, based on 
what is in evidence already: What are the profits from 
Kelly, Andrews a Bradley's trades with respect to stocks 
that Mr. Deutsch gave as of January 1969? 

The answer can be given or charted out. 

MR. ROBSON: But then I open the door. I 


Honor. 


MR. PEPPER: We will stipulate to that, your 


If he has a record and he can .how by the Kelly, 

Andrews a Bradley records that ”x> number of dollar, were 
made — 

the COURT: You might want to consider a very 
■impie stipulation on that subject. 

MR. ROBSON: Can you stipulate on what the 
profit, were on any .took, that came from Kelly, Andrew, « 
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that. 

THE COURT: Sustained. 

Q Did you overhear what Mr. Walker said to members 
of the IRS? 

MR. FEFFER: Same objection, your Honor. 

Q Yes or no? 

THE COURT: Answer yes or no. 

A In my presence, yes, I was there, myself and 

Mr. Walker and another gentleman. 

Q Did Mr. Walker state to them that he expected 
you to be a witness in some cases? 

A Yes. sir. 

Q And did he state anything to them which would 
indicate that they were to give you consideration and not 

prosecute you criminally? 

MR. FEFFER: Objection, your Honor. Mr. Walker 

is available. 

THEI COURT: He is. 

MR. SEGAL: This witness is available for.that 

conversation, your Honor. 

THE! COURT: Oh, really? 

Q Were you present during that rime? 

A Yes, sir, I was. 

I am asking you whether or not during the time 


0 
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that you were present with Mr. Walker and members of the 
Internal Revenue Service, Mr. Walker represented or stated 
to them that he would want them to consider no,; prosecuting 
you criminally? 

MR. FEFFER: Same objection, your Honor. 

THD COURT: Overruled. 

A Mr. Walk'r told me that, in the presence of the 
IRS, that regarding criminal prosecution, that no action 
would be taken. But as far as civil action is concerned 
there was no way that he could give me any protection at 
all. 

Q Did Mr. Walker state that to you in front of 
members of the Internal Revenue Service? 

A Yes, sir. 

MR. SEGAL: No further questions. 

THE COURT: Mr. Robson? 
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only 2,850 out of total sales of 29,685 would you now say 
that those represented only an ins lbstantial portion? 

A I would say so. 

Q And if the figures wer» 10,400 out of 29,960? 

A Out of how many? 

Q 29,960., if those 10,000 purchases included 
just two transactions on one day would you say that except 
for those two transactions the purchases were insubstan¬ 
tial? 

A Exclusive of the two transactions, yes. 

Q Let me ask you about those two transactions; 

Number one, is it not customary, actually a 
daily occurrence that large blocks of stock, large blocks 
particularly with relation to the number of shares out¬ 
standing are sold at bargain or reduced prices when people 
want to sell large blocks? 

A Yes sir. 

Q And wuld not 5,000 shares out of a total of 

100,000 shares be deemed a large block? 

A By all means. 

Q Is there anything unusual, therefore, about the 

fact that there was made available to you from some source 
5,000 shares at 28 at that time whe^ the market was 30 or 


4AMTMP0M mirairr rauar sr ansrsoc t< a rr»na* uA..«r 
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Q 

A 


Shwidock-recross 
(No response.) 

When I say to vr . n T 

° you, i mean to any broker. 

To our firm? 

To your firm. 

W.U, fim, I'd have to say y es , r 

think it is unusual. 

Q Unusual that von a.u 

9 the “PPortunlty rather 

than somebody else? 

A Yes, sir. 

° But what 1 meant was it is no * 

13 not unusual for 

->»000 share blocks f-o 

S to be made available to a tr*H<„ w 
is 3 tradin 9 house, 

is that correct? 

A That's correct. 

0 “ 18 y ° Ur teStl "°^ 30, of thl, profit 

V33 3et “«• 1 " »on,e fashion? 

A y es, sir. 

Hr Dub BeCaU1,e thC tranSi,Ctl0n WaS brought to you by 

Mr. Duboff. or tolH 

or told to you by Mr. Duboff? 

A Yes, sir. 

0 Mr. Duboff ha, It au arrange,, he k „ew who the 

seller was going to be an, who the b uyer was .. 

Y er w as going to be 

and it was all >__ . 

5 " 3dV3nCe ' to you . is 

that correct? 

* Host Of It, yes. 
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q Had Mr. Duboff wanted to, was there any 

reason why he could not have purchased that stock himself 
and purchased it on the 3ame day and made the entire 
profit? 

A For his own account? 

Q Yes. 

A Yes, sir. 


6 
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0 Yes, sir, he could have? 

A No, he couldn't have. 

0 He could not have? 

a No, sir. 

Q Why could he not have? 

A I think it would have been a very glaring type of 
trade, extremely glaring type of trade. 

Q You mean somebody else would have seen that he 
made a big profit? 

A Yes, sir. 

Q But other than that, there was no reason that he 
couldn't have done it? 


In his own name. He would have to do this in 


another name. 


Why? 


A Unless he informed the firm that he was with that 
he had an account at another brokerage house. 

Q Bu you have no reason to believe that his 
firm would not have objected, do you? 


Q As long as his firm knew, Mr. Duboff could have 
made the entire profit for himself; could he not? 

A That's right. 

0 There was no reason in the world why he had to 
give you 70 percent of the profit, is there? 

SOUTHERN DISTRICT COURT RENTERS u.S. COURTHOUSE 
POLSY SOUAHC NEW VORt, R.y. CO 7-4SSO 
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A That is correct. 


But the fact is, he did give you the entire 


transaction. 

A Yes, sir. 

q And then took back 30 percent somehow by a sub¬ 
terfuge * is what your testimony is; is that correct? 

A Yes, sir. 

MR. ROBSON: I have no further questions. 

MR. FEFPER: Just a few. 

REDIRECT EXAMINATION 
BY MR. FEFFERj 

0 Were Mr. Duetsch and Mr. Duboff principals, as 

far as you knew, in Jaffee 4 Co.? 


atives. 


correct? 


As far as I knew, they were registered represent- 
They were employed by Jaffee 4 Co., isn't that 


A Yes, sir. 

q And profits that they made at Jaffee 4 Co. would 
go to the company Jaffee 4 CO.; is that correct? 

MR. ROBSON: Your Honor, I asked nothing about 
profits in Jaffee and Company; I asked about profit that 
they could have made in their own name. Mr. Feffor know* 
that that is a normal procedure. 
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3 Shwidock-redirect 

THE COURT : Objection sustained. 

Q How many other brokers had accounts with Kelly, 
Andrews t Bradley? 

A None. 

Q Is that a fairly unusual proaedure? 

MR. SEGAL. I object to the question, your Honor. 

I ask that the question be stricken. There is no basis in 
the record for it. 

THE COURT: He's answered your question, which is, 
no other brokers. I will sustain Mr. Segal's objection. 

Let the jury draw its own conclusion that that is unusual or 
not unusual. 

0 I beelieve Mr. Seqal made a reference to the 
indictment that charged certain co-conspirators: Mt Weiss, 

Mr. Shrem, Mr. Rosenthal, and I believe it goes on to say 
and others to the grand jury known and unknown; is that 
correct? 

A Yes, sir. 

Q Who is Mr. Raymond Weiss? 

A He was a registered rep with Allessandrini and 
Company. 

0 How did you know Mr. Weiss? 

MR. SEGAL: Objection, your Honor. 

THE COURT: Sustained. 
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MR. SCHATTEN: The govornment, your Honor, 
calls Mrs. Ruth Appleton. 

RUTH D. APPLETON, called as 

a witness on behalf of the government, being 
first duly sworn, testified as follows: 

MR. SCHATTEN: May I proceed, your Honor? 

THE COURT: You may. 

DIRECT EXAMINATION 
BY MR. SCHATTEN: 

Q Mrs. Appleton, are you an attorney? 

A Yes, I am. 

0 What do you do for a living? 

A I am employed by the Securi ;ies and Exchange 

Commission in Washington, D.C. 

Q What specific position do you occupy with the 

Securities and Exchange Commission in Washington? 

A I am the chief of the branch of small issues 

of the main office of the Commission, in Washington. 

Q What are your duties as cheif of the branch 

o' Small Issues in Washington? 

A I oversee the administration of Regulation A 

filings that are made with the regional offices throughout 
the United States, among other things. 

Q Will you tell the Court and jury what a 
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principally because in a Regulation A filing certified 
financial statement, of the company making the offering 
is not required, whereas in a full registration it is 
required and that could be a more costly item. It is 
more convenient than full regustration because the filing, 
are made with the regional office and in this way the com¬ 
pany and its counsel have easy access to the staff to 
discuss whatever problems they have. 

0 Does the Securities and Exchange Commission 
regulate the offer and sale of securities? 

A Yes, in the sense that the Commission has 
adopted rules and regulations which must be complied with, j 
and also it requires full and fair disclosure concerning 
the affairs of a company, its financial condition, and so 
on, before an offering can go public. 

o Are you familiar with the underwriting process? 

A Yes. 

0 Would you tell the Court and jury. Mrs. 

Appleton, what an underwriter is? 

A Well — 

MR. SEGAL: OBjection. 

MR. ROBSON: if this is now asking this witness 
for her legal opinion as to what is one of the charges in 
this case, I strenuously object to it. • 
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THE COURT: You don't object to Mrs. Appleton's 
qualifications as an expert, do yo \? If you do, we can 
have an inquiry made relative to her background and experi¬ 
ence in this area. 

MR. ROBSON: My objection has nothing to do 
with her qualifications, which I'm sure are more than 
adequate. My objection is to the propriety of a witness 
testifying to a conclusion of law and of fact which must 
be made by the Court and by the jury. 

TilE COURT: Well, this is, to a certain extent, 
a mixture of law and fact, and the jury is going to be supreme 
here, as I have told them already, relative to the fact, 
but I think for the guidance of the jury, so that they 
can determine the fact, they should have some background 
and the way in which I think the background could be best 
presented is through an expert. 

So I will accept Mrs. Appleton'as an expert 
witness, I will permit her to giver her opinion, and then 
I will suggest to the jury that they may give as much or 
as little weight to her opinion as they thing that her 
opinion warrants. 

So you will listen to Mrs. Appleton, observe 
her testimony, and you will give her views on what is an 
underwriter and anything else she may be called upon to 
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The notification has specific items which must 
be responded to which would include the identification of 
the company that is makinq the offering, its officer and 
directors, any unregistered securties that have been sold 
within the past year, and information of that type which 
must be specifically responded to. 

Q What is an offering circular? 

A An offering circular is a pamphlet, or you might 
call it a brochure, that not only must be filed with the 
Commission, but it also must be used in connection with 
the offering, and it contains specific information that is 
required by the regulation, as well as full and fair dis¬ 
closure of all material information that an investor should 
be aware of to help him make a decision whether or not he 
wants to buy the stock, or any other securities that are 
being offered. 

Q Would you tell the Court and jury what infor¬ 
mation must be set forth in the offering circular? 

A Well, the type of securities that are being 
°^^ ere d, the price at which the securities are being 
offered, and this could be a fixed price or it could be, 
if there is a market for the stock, at the market, in 
other word3, the market price of the stock being traded 
at the time of the particular transaction, the commissions 
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that are to be paid to underwriters, if there are under¬ 
writers, the expenses to be paid to the underwriter, if the 
is one, or underwriters, the other expenses of the offering 
that will be incurred by the company, the terms of the 
offering, the plan of distribution, that is, the method 
and the manner in which the offering will be made, the iden 
tification of the underwriter and his address, the risk 
factors that an investor should be aware of before he makes 
a decision whether or not he wants to buy the securities, 
the use that will be made of theproceeds that will be 
received from the sale of the securities, the type of 
business that the company is engaged in, its products, 
and so o\ The identification of management, the officers, 
directors, principal security holders, controlling persons, 
and what their material interest is in the company, whether 
it is a direct or indirect interest, the salaries they 
will receive, as well as the financial statements of the 
company, and information of that type, including any other 
material information necessary for an investor to reach 
an informed judgment as to whether or not he wants to 
purchase the securities. 

Q You mentionsdthe terms of the offering have 
to be disclosed in the offering circular. What do you mean 
when you say "Terms of the offering"? What does that 
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expression mean? 

A In addition to the number of shares that are 
belnq offered, if it is stock, the price at which it is 
being offered, and that would be either a fixed price or, 
as I mentioned, a price which will be determined by the 

market. In other words, the securities will be offered 
at the market. 

And the commissions to be paid and any other 
compensation that might be paid. As I said, it could be 
cash commission, it could be a combination of cash and 
warrants or bonus stock, options and the expenses to be 
paid to the underwriter, the manner in which the offering 

will be made, the methods to be used in making the offerinj, 
and who is the underwriter. 

0 You also stated that the plan of distribution 
is to be included in the offering circular. What do you 
mean by the term "plan of distribution"? 

A Well, exactly how the offering is to be made. 

It is contemplated that when a company goes public that 

the offering will be made to the general public. n it is 

not, then it should be fully disclosed. For instance, if 

tMr. i. any securities that are to be slotted to certain 
persons -- 

MR. SEGAL: Your Honor, I am going to object 
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to any further questioning in this regard. 

The conclusions stated here go to ultimate 

issues. 

THE COURT: Overruled. 

MR. BLOCK: If your Honor please, I also have 
an objection, I think, although I join in that objection. 

I think what we are getting is really sort of a general 
course in securities law and I think that the matter should 
be addressed to the issues in this case. 
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THE COURT: Don't you think it might be a little 
helpful to the jury that they are given background? This 
is not uomething which is known in the common experience 
of most lay people, such as the jury in this Court, and I 
would suggest that an informed and enlightened jury is 
going to be the best possible jury to determine any case, 
and for us to utilize words — and I have tried to do it 
in my own way throughout the course of this trial - 

MR. BLOCK: So have I. 

the COURT: I know you have, and all counsel 

have. 

There is just nothing in this area which I should 
think we should not enlighten the jury on def initionwise, 

and then each of you can argue strenuously to your 
position. 

So far, this witness’ testimony has been what I 
consider background in an area which I consider one of the 
more complex in the law and, therefore, to the extent you 
have objected, and I really don’t think you have objected, 
but, in any event, I will permit this testimony. 

Q I believe you were discussing what a plan of 
distribution is when you were interrupted. 

Would you tell the Court and jury what a plan of 
distribution is? 
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0 You used the expression if the stock is going to 
be sold in the market or at a fixed price, that has to be 
set forth in the offering circular. 

What do you mean when you say the stock is going 
to be sold at the market? 

A Well, if there is a market for the stock, then 
the securities can be sold at the market, which means 
whatever the market price is at the time of the transaction. 
In other words, it is not a fixed price at which the stock 
will be offered to everyone, at that fixed price. 

In a market price, it could vary from day to day 
or from transaction to transaction. 

Q What is the reason that the underwriter, the 
description of the underwriter and the identification, must 
be set forth in the offering circular? 

A Well, this is important to an investor to know 
who he is dealing with. He might be concerned about the 
reputation of the underwriter, also the ability of the 
underwriter to make * successful offering, whatever his 
track record may be. 

He will also be interested in knowing the under¬ 
writer from the standpoint that after the offering is 
completed, this will provide sort of a market place for 
the investor to either dispose of his securities or he 
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might want to buy lorae more. 

Q You stated that the use of proceeds must 
be set forth in the offering circular. 

What is the purpose of including the use of 
proceeds in the offering circular? 

A Well, this is one of the most important items in 
the offering circular, because this is what it is all aboutt 
The company is trying to raise money for its business, 
whatever that purpose may be, and the investor should know 
exactly how the company intends to use the proceeds from 

the sale of the securities. 

He has a right to know what the company is 
going to do with his dollar bill. 

THE COURT t Indeed, he is investing in the company 

at that point? 

THE WITNESS: That's right. 

0 Are you familiar with the term "insider"? 

A Yes. 

Q What is an insider? 

A Well, an insider 

MR . SEGAL: Your Honor, I am going to object to 


this. 


Is there any relevance to this? 

THE COURT: I am just thinking back over the case 
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MR. FEFFER: Your Honor, I might bring to your 


attention that Section 10b(5) is included. 

(Pause.) 

MR. SEGAL: Your Honor, 1 wonder if we may approach 
the side bar? 

THE COURT: You may. 

(At the side bar.) 

MR. SEGAL: Your Honor, I am going to object to 
any further testimony from this witness. I don’t know 
that we are in a state in this case where this type of 
witness is in any way essential,particularly where the 
witness, because of her background and her employment, is 
coming on here to give us supposedly background information 
which goes to ultimate facts to be determined by the jury. 

Now, uniquely, in this case, both the Court 
and counsel have done more in this case than I have seen 
in months in explaining terms, background, ideas, relating 
to this entire public sale area of securities, and I don’t 
know that when you get into areas of ’’insiders," that merely 
the expression of the fact that 10b(5) is one of the 
areas in this case we are being charged with, and that in 
and of itself makes that aspect of that section applicable 


here. 


Secondly, I dispute that it is necessary that we 
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these facts would have to be disclosed. 

The idea would be that that is directly related 
to the charges set forth in the information. 

I might further add that the witness Malmon 
on the cross-examination by my brother counsel was asked 

all sorts of questions about underwriters, and that sort of 
thing — 

THE) COURT: Yes, he was. That is one of the reasor 
I permitted the inquiry here. 

MR. SCHATTEN: It seems to me that this witness, 

being uniquely qualified, should be allowed to go into that 
area. 


THEJ COURT: Was anyone asked questions about 


insiders? 


MR. BLOCK: No. 

MR. ROBSON: Furthermore, the questions asked 
dealing with underwriters were not general questions. 

I didn't ask any witness to define an "underwriter." I 
asked him -- 

THE COURT: I wouldn't warrant that during Mr. 
Malmon's testimony. I think some of the questions went 
off the direct point and, under the circumstances, this 
particular evidence is already in, but there is the 
immediate matter of what is an - „ider, and I realiy don't 
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MR. SCHATTEN: I could make the question, "What 
do you understand the expression 'closely connected with 
the company' to mean?" 

THEJ COURT: I don't think it requires testimony, 
as far as that is concerned. We are not really talking 
about insider trading in the true sense here. 

I have permitted y u to cover the area set forth 

as means. I think that is sufficient. 

Let me just go further: What other areas do you 

expect to explore with this witness? 

MR. SCHATTEN: I expect to elicit certain 
hypothetical questions with the witness with respect to 
our particular fact situation,and I would like to go into 

Form 2-A — 

THE COURT: Form 2-A I will permit you to inquire 
about. I think that has been covered. 

The hypothetical, though often used with 
doctors and other experts in civil cases, seems to me 
questionable here. 

1 do have some reservations about usurping the 
jury's function. I think enlightenment is fine and 1 have 
admitted testimony based on that theory. 

i have difficulty with your hypothetical questions. 
I have not heard them yet, but I would suggest I have some 
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of 4b 


difficulty, because I do not want to usurp the Jury's 
function. 

MR. SCHATTEN: I would go into the same areas 
defense counsel inquired of Mr. Malmon on, is Kelly, 
Andrews & Bradley an underwriter — 

THE COURT: If you will track what has already 
been done by defense counsel with MR. Malmon, I think 
that provides an open door, and I know counsel may be 
disturbed about that, but I will do that. I don't really 
want to go beyond that. I gave them latitude on cross, 
and I feel, in kind, I should do likewise, but I am not 
anxious to go beyond that. 

MR. ROBSONi If your Honor is going to permit 
a hypothetical, provided it stays within the same area 
we may have already gotten into, then I request your 
Honor have the Government provide us with that hypothetical 
since it will Include facts, and before the matter is 
presented in the presence of the jury, we should have an 
opportunity to find out whether the hypothetical is based 
on facts in evidence and, two, so that we can determine 
before the que.tion, because I don't want to be in a positio, 
to have to object to the question a, though I am trying to 
conceal something from the jury after the question has 
been asked, and I believe improperly asked. 
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THE COURT; You can ask for a side bar if you 
see something in that respect that you want to raise. 

I am not going to require a pre-screening of the question. 

Mr. Block. I think you had something. 

MR. BLOCK; I wanted to raiBe this very substantive 

question, your Honor. 

Obviously, in the light of the testimony of 
Malmon,particularly on cross-examination, one of the 
defenses Cohen has in this case is reliance on advice of 
counsel. 

THE COURT: You can go into that with her. 

MR. BLOCK: No, just wait a second. 

Malmon is his lawyer. Malmon takes the respon¬ 
sibility for doing all of this. The rule of law is that 
even if counsel is wrong, if counsel is advised of all 
of the facts by the client and still does the wrong thing, 

it's still a defense to his client. 

In that state to bring in somebody who in effect 
is going to say that Malmon was wrong in what he did, and 
it's extremely prejudicial, in my opinion, and unfair as 
far as the defense of Cohen that he relied on the advice 


of counsel. 


Isn't that an additional vice to this testimony 


here, your Honor? 
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TH 1 COURT: If one were to accept your preR ^ 


there might be a basis f or the conclusion. 

MR. BLOCK: What is wrong with my premise? 

THE COURT: your premise is that Halmon was 
toid everythin, by his die:,, and I thin* there is argument 
on that score. If he wasn't told everything, the cUent 

reads English, too, it would seem to me one could not fate 
refuge behind the attorney defense. 

If you want to inquire of this witness on cross- 
examination as to whether or not a business man who 

employs an attorney 1. entitled to rely on that attorney. 

you may do so. I am going to permit that, because this is 
e valid argument that can be raised. 

However, don 1 1 thin* that because I would 
permit that I should preclude this area. 

MR. BLOCK: Let me just refresh your Honor on 
this. It is true that Malmon was very equivocal about 
whether he knew about Kelly, Andrews a Bradley being 
the billing agent before the offering became effective. 

But there is no doubt, your Honor, that he knew about it 
afterwards, and that it was his choice, and his testimony 

"" Cl " r ° n thlS ' »i. ^oice not to disclose 

it in the 2-A. 

Wc are going to get into the 2-A, and this, as I 
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say, cuts the ground out from under Malmon, and by doing 
that it cuts the ground out from the defense, and Malmon 
knew all the facts at the time he filed the 2-A and he 
uld have straightened ail this out, and he didn't. 

THE COURT’: You can try Mr. Malmon in absentia, 

if you wish. 

MR. BLOCK: I don’t have to be put in that position; 
that is my point. 

THE 1 . COURT: If you choose to stand behind the 
attorney defense, then if that defense proves weak, you 
are in trouble, and I don't see how you can choose to 


stand behind it and not accept the consequences. 

If you choose not to, if you take the position 
that Malmon deceived his client, that is another story. 

MR. BLOCK: He flubbed the dub as an SEC lawyer. 

THE COURT: Whether he did or did not, as this 
testimony is developing, I have some grave reservations 
about that point, but I don't want to get into that now. 

I don't see the relevance and materiality of the insider 
definition. That is the first order of business. 

Therefore, I would sustain an objection on that question. 

Relative to your remaining inquiries, I will 
listen, but I would suggest that they should try to track 
the information as presented to the Court. I think that is 
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valid. 

MR. SEGAL: Your Honor, I don’t think this witnes 
should be allowed to even, as expert as she may be, should 
be allowed to offer an opinion to an ultimate fact in this 
case. And I think she is now usurping the function of 
the jury, who are the triers of the facts, and she is 
usurping the function of the Court, because the law as to 
who is an underwriter, the law as to whether or not it is 
reouired, is something that is supposed to be a matter 
of statute, and it is a matter that can be included in the 
Court's charge. 

To allow a witness, therefore, to come in and 
to talk about these ultimate conclusions, I would say 
perverts it. 

THE COURT: I disagree. Let me suggest something. 
I note we have been at the side bar for a few minutes, and 
we are approaching 4:30. I think it would be appropriate 
if we took our recess at this time. 

If you want to review the matter further with 
me after the jury ha B left, I’d be happy to do that. But 
I think this would be an appropriate time to take our 
reoeee. 

I should like to resume tomorrow morning at 9:30. 

MR. SEGAL: In that regard, may I please ask my 
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client about tomorrow morning? He had made a request 
earlier and he wasn't sure, he was going to check, as to 
whether it might be necessary for him in the morning because 
of a pressing engagement. 

THE COURT: Sure. 

(In open court.) 

THE1 COURT: Ladies and gentlemen, we are going to 
be taking our recess now. I have discussed that with 
counsel, and I will be with you in just a moment. 

(At the side bar.) 

MR. SEGAL: It's all right for 9:30. 

THE! COURT: All right. 

(In open court.) 

THE COURT: Ladies and gentlemen, we are going 
to recess for the day at this time. I am going to give 
my usual admonition to the jury, which is, please do not 
discuss the case among yourselves nor remain within the 
presence of any other person who may be discussing the case. 

Again, in the unlikely event you should read 
anything about this case in the newspapers, if we have any 
newspapers by tomorrow, or if you should hear anything 
about this case on the radio, cr see anything about the 
case on television, I direct that you report the matter to 
me at once. 
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Finally, I ask that the jurors keep an open mind 
on all facets of the case until the case has been 
concluded and presented to you following my charge. 

Finally, we will recess now and resume tomorrow 
morning at 9:30 a.m. 

Good night. You may stand down. 

(The witness leaves the stand.) 

(The jury leaves the courtroom.) , 

THE! COURT: Let the record reflect that the 
jury has been excused and I understand that counsel have 
one or two matters they wish to take up with the Court 
before we adjourn for the day. 

MR. FEFFER: Your Honor, may we respond to some 
of the comments that were made at the side bar by counsel? 

THE] COURT: Yes, and then I will hear from defense 

counsel. 

MR. FEFFER: With respect to the first and main 

point, I think, raised by Mr. Segal — 

Mx. SEGAL: Your Honor, I wonder whether or not 
Mr. Schatten shouldn't handle his own witness and his 
cwn ar 9 um «nts. We have been brought up on that and I would, 
if the Court would agree, would insist that Mr. Schatten 
make this argument. 

MR. FEFFERj I don't think we are under any 
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obligation. It is true that when a witness is on the 
stand that the same person who is doing the examination 
should be the one who is making the objection — 

TH 1 COURT: It does seem that I have heard from 
both Mr. Orenstein and Mr. Block at the side bar, and I 
probably would have heard from co-counsel if Mr. Robson 
or Mr. Segal had someone here. That is the way of the case. 

I will listen to any one of the lawyers at this 
point in the day, any one of the lawyers who wants to 
address the Court. 

MR. FEFFER: Your Honor, to the primary issue 
that was brought up at the side bar by Mr. Segal, I believe 
he was objecting to the general nature of Ms. Appleton's 
testimony because it goes to the ultimate issue. 

Number one, your Honor, I believe the law is 
clear in this Circuit that an expert witness may testify 
to facts going to the ultimate issue. 

THE COURT: I am letting her testify so I think 
it's pretty clear that I am following that general theory. 

MR. FEFFER: Secondly, your Honor, I am somewhat 
dumbfounded because I believe Mr. Segal made reference to 
bringing Mr. Lewis Loss into this courtroom and I'd be 
somewhat troubled as to what he'd be testifying to 
other than similar testimony to what we are hearing today. 
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And lastly. I think that Mr. Malmon, who is .Uowed 


to be used as an expert not only in matters relating 

to law, but in matters relating to stock brokerage terms, 
over which we objected — 

THE COURT: And I permitted it. 

MR. FEFFER: Right. 

So it’s quite clear that Mr. Malmon was utilized 
much more than his knowledge of the facts, but he was 
utilized as an expert by defense counsel. 

the COURT: I made most of those points at the 
side bar, and I subscribe in general to them. 

There are limits, however, as when something 
insiders has not been gone into previously, I suggest 
we not broaden this to an extent that would go beyond the 
tracking of the information. 

MR. BLOCK: Your Honor, a thought occurs to me. 

It hasn't been raised before. 

The Government puts Malmon on the witness stand. 

My own private view i. that thl. was a big goof on the 

Part of the Government. That is my private view. But 

they did put him on the witness stand. This was their 

Vitn... ln „ upport Qf „ lmportant angie Qf ^ 

to wit, the alleged falsity in the offering circular. 

They put him on. He testified, he was cross-examined. 
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Now, what they are trvinq to do is to contradict their 

own witness with another witness. 

The fact that we are thinking of calling our own 

expert was because we wanted to brinq an expert to 
contradict anything that,let say, night have been un¬ 
favorable to the defense, and I can’t think of anything 
at the nonent that Malmon said. nut that is what we had 
in mind in calling our own witness as an expert. The fact 
that we mentioned possibly callinq Loss it seems to me 
does not justify the Government in bringing in an expert 
on top of Malmon, your Honor. And I wanted to make that 

point to you. 


be crazy. 


I just don't understand it; it seems to me to 


THE COURT: You have made the point. I must 


suggest I don't agree with it, so we'll leave it at that. 

But you have made the point. 

Incidentally, let me suggest one thinq. I think 
the fact that the Government puts on witnesses in a criminal 
case where, very frankly, one takes his witnesses where 
he finds them, is not really the same vouching that one 
might be required to stand behind if one wore putting his owr 
plaintiff on, for example, or his own defendant on in a 
civil case. 
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So, under the circums,. ices, I think the 


If 65 


Courts generally have permitted a fair degree of latitude 
in this area and on this subject, and 1 will qo one step 
further: In a way, Mr. Malmon was two separate witnesses. 

On direct examination, in essence, he was called as a 
fact witness; and on cross he became, first, a character 
witness, whic) permitted, and then at the behest of 

defense counsel, an expert, .in area of inquiry which I also 
permitted. 

So really in part what T think I have done is, 

I have permitted the defense to call an expert while the 
Government vas presenting its case. 

You may disagree with that, but for all the 
reasons that Ihave given, some of which you may aqre. ; 
with, some of which you may not agree with, I think I am 
within the bounds of my discretion in permitting the expert 
testimony of this witness subject the cautionary instruction; 
which, of course, I tried to give to the jury this 


afternoon. 


Mr. Segal, I believe you wished to address the 


Court also, 
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MR. SEGAL: Yes, your Honor. I think that one 
of the problems that we have here is that when the govern¬ 
ment calls a witness and that witness doesn't pan out for^« 
the government, that doesn't, because of the areas they 
have opened up by their direct examination, therefore 
of necessity the areas that are gone into on cross exami¬ 
nation, that doesn't open up a topic whereby the defen¬ 
dants are supposed to abdicate their objections to the 
basic testimony in the first place. 

So that if the government pulls one trigger 
and that tkes one instant and buckshot pervades the room 
and we have to spend ten hours in taking that buckshot out, 
that doesn't mean that we are o. necessity either broadenin 
or going into areas or opening up areas. It is necessary 
to shut those off. It takes longer and you have to go 
into a much wider scope. So that wehn we have the govern¬ 
ment now supposedly building on the fact that we have used 
their witness as an expert as justification for their 
bringing in an expert, we are (jetting a little bit 
perverted as to the sense of what the function of cross 
and direct examination is. 

si 

But the point that I really want to make is tha 
when the government chooses to put an expert on the stand 
whose very function is enforcement, and when the government 
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iS 9 * ttln9 fr ° m that ^dividual an opinion as to the 
efficy or the propriety of a partioular ease, it would, 

1 SUtmit ' ^ ab ° Ut " Pr ° per *• «Uing Mr. Curran here to 
relate what his opinion is given the facts of the case a. 

brought by the government. I !ee no difference. 

the CURT: i„ other words, you think ghe 
government should retain and pay Mr. Loss to come here 
so that you’d have on independent expert? 

MR. SEGAL: Ho, your Honor. I think the 
government must try a criminal case by the facts that are 
elicited by its witnesses to the facts that occurred in 
the case and the facts upon which these men are supposed 
to be judged guilty as a basis of the indictment. And 
that is where they are limited. 

For the government to bring experts to the 
ultimate facts would make a mockery of all crimina! trials. 
We don’t need it. if the government can pick up one man 
From the IRS given a given set of facts saying that that 
man evaded taxes, one man from the Fbi say yes, that man 

St ° le 3 Mr ' and here »«« somebody coming in from the SEC 
saying yes. there was not an underwriter that was named 
s-w* it should have been named based on the facts as we 
have delivered them in our indictment. I think we are 
reaching a point where it gets a bit absurd. And the point 
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is that the government now is choosing through a specific 
witness to lay in the record that which its evidence does 
not itself allow. And to do that, as I indicated at the 
side bar usurps both the Court's function and usurps the 
jury's function. 

I have been about, and I never thought I'd be 
in this position, your HOnor. I always used to resent as 
a young assistant having defense counsel tell me, I have 
never seen anything like that in my life. I for the first 
time am saying this, I never saw anything like this in my 
life, because it is a situation in which you are ultimately 
being asked to examine a partisan witness who is so openly 
and basically partisan in this case, that no amount of 
cross examination is ever going to defer him. 

Not that every witness isn't partisan, but 
that this particular witness called as an expert to an 
ultimate fact gives us the kind of a witness, the very 
kind of a witness who can never be cross examined, who 
can never rebut what the mischeif is that can bo done. So 
that what I am saying is that this witness is in an area, 
aside from the general basis which is improper. This 
witness is testifying to hypothetical which only come 
up because of the fact that the government itself chose to 
put other witnesses on testifying to a series of facts. 
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And that does not allow this witness a basis 
for conjecturing on the basis of any examination that has 
been held before. 

MR. ROBSON: I don't think I can add a great 
deal to what Mr. Segal said with respect to the basic objec*- 
tion because he's covered it extremely well. I'd like to 
make two points. 

One is the government has represented that thers 
are many cases which clearly set forth that expert witnesses 
are permissible in criminal trials. One I have had some 
question about how clear many of the other cases are, and I 
severely doubt that it is that clear. I must agree with 
Mr. Segal's statement that in my experience I have never 
seen an expert witness testify in this manner. It is 
possible that expert witnesses could be available or could 
be availed of in circumstances where the expert is testi¬ 
fying about some fact pattern which required some expert 
testimony for the jury to understand. But we are not deal¬ 
ing now with expert testimony which the jury may or ma*' 
not be able to understand. 

We are talking now about testimony about the 
facts in this case which any layman should be able to under¬ 
stand if we are to have a fair trial, and more important, 
we are talking about expert testimony about the law, which 
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your Honor is supposed to be the t?xpert on and which I have 
every reason to believe from what I have seen of this trial 
pur Honor knows just as well as the witness. 

Your Honor is going to charge the jury cn what 
the law is and what they must find as far as underwriters 
and plans of distribution, etc. are concerned. The damage 
goes even further when this witness is going to be per¬ 
mitted to answer hypothetical questions which presumably 
will involver her testimony to the effect that in her 
opinion these defendants are guilty of a crime. 

She may not use those words, but in substance 
that is what she is going to be saying. With respect to 
the question of whether or not we opened the door, I will 
review this test .ony at night to be certain that I am not 
in error at any point, but I did a good deal of that cross 
examination of Mr. Malmon insofar as his knowledge of 
securities laws is concerned, and except for a few areas 
where questions were asked and they have been through the 
trial for the purpose of getting the jury to understand 
some of the terminology, he was not used by me as an 
expert. 

THE COURT: Let's stop right there. I have 
been looking while you and Mr. Segal have been talking and 
I have been listening, and from what I could see, we all, 
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and I include the Court in this as well, put questions to 

Mr. Malmon which might be called expert. Let me give you 
but one example: 

Me are on Mr. niock's cross examination, becaus, 
it comes first, bottom of page 172, line 25. We arc talkin 
about restricted stock: 

Q Doesn't — you tell us what restricted stock 
is. You're the expert." 

An answer follows. I must suggest that my 
recollection is that all of us, and I would not exclude 
the Court from this, asked questions of Mr. Malmon in that 
general vein in various areas of securities law during the 
course of his cross examination. 

I do not re -all that that occurred during the 
direct, but I don't think that is really a determinative 


factor. 


MR. ROBSON. The point I am making though is that 
the only questions that were asked in that area were ques¬ 
tions designed to explain his testimony. He testified about 
restricted stock and in order for the jury to understand 
what his testimony was about, we said what is restricted 
.took. When he testified about an offering circular, he wa< 

asksd to tell us what an offering circular was, what he was 
testifying about. 
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The other areas, there may have been question 
from time to time of the witness as to whether or not 
something was a common practice. Dut that was not for the 
purpose of having him testify as an expert as much as rath' 
for the purpose of having him establish the existence or no 
existence of unlawful intent on the part of the defendants 
with respect to any particular transaction. 

Furthermore, your Honor, in view of Mr. Malmon's 
testimony that hewas aware of Kelly, Andrews & Bradley's 
involvement within a matter of a few days after the under¬ 
writing became effective, not only is there no question 
about what he knew, he knew more than what is the fact. 

As far as he was concerned, Kelly, Andrews & 
Bradley would handle the entire 10,000 share block all on 
its own. And he admitted that he never asked anybody for 
details and that he never included it, although he probably 
should have but it was an oversight on his part. In the 
face of that testimony, I submit that that whole count 
falls and should be dismissed at this point. Not only 
shouldn't there be any expert testimony, there should be 
no further testimony on the subject. 

How can these defendants bs charged with navinq 
wilfuly and unlawfully failing to include certain infor¬ 
mation in a prospectus when the attorney says "I knew abou : 
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about these facts, I cade no i„ qa i ry on the details> an<J 
I made no provision for determining it." 

THE COURT: It strikes me, Mr. Robson, that 
you have some material for the cross examination of Mrs. 
Appleton which could he useful and you may, if the defense 
has a chance to proceed with any of these counts after the 
close of the government's case, wish to put on your own 
experts in the matter. But I would suggest that at this 
juncture, based on the type of case we have here, based 
on the present state of the record as I have recalled it. 

I am going to permit this witness to give her opinions as 


an expert. 


Again, I say, and I have given the cautionary 
instructions to the jury, the weight which they give to her 
opinions will obviously be determined by the credence they 
give her relative to her background. And if as you say, ore 
of you gentlemen said, it is like calling „ r . Curran, the 
United States Attorney, this may be a very good, compelling 
argument to make at some time to this jury to indicate the 
bias of this witness in the fact that she does not have 
the depth and perspective which is required of a true 
detached expert. But remember this: 

No one has ever said that an expert need not 
be an employee of one side or the other. I always thought 
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(Trial resumed - jury present.) 

THE COURT: Good morning, ladies and gentlemen. 
Mrs. Appleton, you may resume the stand, and 
you will be continuing your testimony under the oath which 
was administered yesterday afternoon. Do you understand 


that? 


RUTH 


THE WITNESS: Yes, I do. 
APPLETON, 


resumed the 


stand and testified further as follows: 
DIRECT EXAMINATION CONTINUED 
BY MR. SCHATTEN: 


Are you familiar with the term float, Mrs. 


Appleton? 


Yes. 


Q What does that term mean? 

A Float is the securities that are in the 
hands of the genera), public that is available for trading 
purposes in the open market. 

0 Yesterday you were testifying, and i believe 
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sale of those shares, the use that has been made of the 
proceeds by the company up to that point, updating any info|r 
mation as to the nature of the business or if there have 

been any changes in management, and also who is doing the 
selling. 

0 What is the purpose of the "use of proceeds" 
section in the form 2A? 

A Well, that is to inform the Commission, as 
well as the public, how the company is spending the money 
that it receives from the sale of the securities to see 
whether or not is is using tne proceeds in the manner and 
for the purpose that have been disclosed in the original 
offering, circular or the offering circular that is being 
delivered to the public. 

Q When a corporation is selling stock to the 
public under Regulation A, is engaged in a public offering, 
whatif anything does it have to do with the offering 

circular? I would like to focus your attention back to 
1969. 

A In 1969 an offering circular had to be delivered 
to the prospective investors either before or at the time 
of the sale. 

Q You have talked about full and fair disclosure 
of material facts; what happens if there is a failure to 
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disclose all the material facts? 

MR. SEGAL: Objection. 

the COURT: wen, I am going to permlt the 
Witness to answer. 

This, ladies and gentlemen, will be of a gener 
nature and will not in any way be determinative of anythin 
y have occurred here. it i s up to you to determine 
in this case whether there was any failure to disclose fac 
-d we will get to the point of whether or not those facts 
are material. This is strictly background and should not 

he considered by you as proof that there is anything im¬ 
proper in this case. 

MR. ROBSON: Subject to your Honor's ruling, 

I Join in Mr. Segal's objection. At the very least. I 

think the guestion should be somewhat narrowed. The words 
"what happens after" _ 

the COURT: Do you have a suggestion? 

MR. ROBSON: I don't know what Mr. Schatten 
is looking for. 

the court: Perhaps you can narrow the questioj 

somewhat and the jury will . ., 

isten to the answer with my 

cautionary instruction in mind. 

° Talking from the standpoint of the investor, 

what if there is a failure to set forth .K 

et rorth all the material 
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facte in the public offering? 

MR. SEGAL* Objection, your HOnor. This witnee 
ie not an expert on individual investora. She values, if 
anything, as an expert in the SEC area. 

THE COURTt Let's find out what procedures are 
followed. She should know something about that, indicating 
as she has, her background. 

Let's find out what procedures are available, 
assuming for the moment that this situation described by 
Mr. 8ohatten is in fact the case. 

A Well, the investor would be misled, because — 

MR. ROBSONt Objection, your Honor. That's 
the whole point, your Honor. 

THE COURT t Please sit down, gentlemen. The 
investor could bring a civil suit, could he not? 

THE WXTNES8t Yes, he could. 

THE COURTt Let's go on from that point. 

THE WXTKE 881 Should X continue? 

THE COURT! No. Let Mr. Schatten go on. 

MR. BLOCK! Coulr your Honor explain what a 
civil suit is to the jury? 

THE COURT! Yes. You are here, ladies and 
gentlemen, considering a criminal case. This particular 
suit we have here can be described as a criminal action. 
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THE COURT: Sustained. 


1684 


° In y ° Ur ° rinion ' is the company required in an 
offering circular — 

MR. SEGAL: Objection. 

the COURT: Let him ask his ques tion, plesse. 

Q In your opinion, Mrs. Appleton, is the company 
required to discio.e the name of or the identification of , 

the underwriter if in fact there is one in a public offerin 
A Yes. 

o In your opinion, Mrs. Appleton, if there is a 
failure to reveal in the offering circular the full compen¬ 
sation that the underwriter is receiving, is that a failure 
t° reVeal 311 the material facts in the public offering? ' 


question. 


MR. SEGAL: Objection. 

THE COURT: Yes whv •«. 

y don t you rephrase your 


0 In your opinion, if compensaion is going to 
an underwriter in a public offering and the offerin, 
circular omits to state the full nature of that compensa¬ 
tion, is that a material fact or failure to reveal all the 
important facts? 

MR. SEGAL: Objection. 

THE COURT: Sustained, it is to form, if 
you can Just narrow your question down, I am permitting an 


tOUTMlAN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
EOCEV SQUARE. vor k . N.v. CO , 4S.0 










560 

bmv Appleton-direct 1685 

inquiry in this area to give backgfound to the jury. It is 
not on the merits, it is on the background. 

Q In your opinion, Mrs. Appleton, it is required 
in the offering circular to state the full compensation going 
to an underwriter? 

A Yes. 

Q What is compensation, as under that term? 

MR. SEGAL: Objection. 

THE COURT: I thought we had some testimony 
yesterday, relative to compensation to underwriters, t>Jt if 
this witness didn't testify on that, since the matter war 
gone into with the prior witness, I will permit it. You tell 
me that there was no testimony along these lines yesterday 
afttrnoon, I will permit you to inquire. 

MR. BLOCK: My recollection, your Honor, is 
that the witness talked about warrants and all of that kind 
of thing, as well as money as compensation and I think that 
it was fully covered yesterday. 

THE COURT: My own recollection is that the 
witness testified, Mr. Block, and I agree with you, that 
underwriters are paid by the proceeds of the sale, options, 
warrants, bonus stock or cash or, as I recall, in certain 
circumstances there is agreement that the underwriter will 
receive no compensation. 
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the COURT: Do you object to the form o{ thc 
tion, Mr. Segal, or to its relevance, competence or 

materiality? 

MR. SEGAL: I object to the form and I object 
to the inclusion of facts not within this case. 

THE COURT: Try to ask another question very 

! ^ Mrly ' Umiting the scope of the question to facts 

presented in this case. 

“ In y ° Ur ° Pinl °"' “ • broker-dealer in a public 

offering Lilia purchasers of stock in t-h 

stock xn that public offering 

° Ut COnfirmati °" S ' transmits the proceeds 

tHat ^ reCSiVed ,r » P urc hasers of that stock to the 

company, i s that broker-dealer- i 

1 ' ln y° ur opinion, an 

underwriter? 

MR. SEGAL: Objection. 
the COURT: Overruled. 

BLOCK. i object on the ground that thin 
goes to one of the issues which the jury will have to 
decide in this case. 

THE COURT: I woulrl 

«ould hope it would. That would 

make it relevant. 

As far as this witness determining the case, the 
jurors Will utilise the background she has „ i/en them 

in order to intelligently determine the central issues 
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in the case. 

The answer given by this v'itness is not to be 
considered by you as determinative; it is to be considered 
as background which may or may not 1 e helpful to you 
as lay people in determining the issues in this securities 
type case. 

MR. SEGAL: Your Honor, I would also pose a furthei 
objection, based upon the fact that upon these facts alone 
it is impossible for this witness to reach a simplistic 
answer. 

THE COURT: If she cannot, she will be the first 
to say so, I think. 

Let’s have the question read back and if she 
can answer it, I direct her to do so. 

(Question read.) 

A Yes, if it is part of the public offering, if 
he is participating in the public offerinq. 

MR. SEGAL: I ask that be stricken, your Honor. 
That is not responsive. 

THE COURT: It is not going to be stricken. 

I would like you to follow up with that last 
comment, if he participated in the public offering. I 
don’t understand that and I am not sure the jury does, 
either. What do you mean, "participates in the public 
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offering"? 

THE WITNESS: Well, if the function he is doing 
is an indirect participation in the public offering — 

HR. SEGAL: Did the witness say "if"? 

THE WITNESS: No, I did not. 

THE COURT: Go ahead, Mrs. Appleton. 

THE WITNESS: - this would be part of an 
indirect participation in a public offering, which under 

the broad definition of an underwriter, he would be an 
underwriter. 

0 In your opinion, Mrs. Appleton, if a broker-dealer 
acquires stock in a public offering from the issuer and 
places those share, in the broker-dealer’s trading accounts 
and then the broker-dealer resells the shares, is that 

broker-dealer an underwriter with respect to that public 
offering? 

HR. SEGAL: Objection. 

THE COURT: Just n moment, please. 

Hr. Reporter, let me have that last question. 
(Question read.) 

THE COURT: Would that set of facts make the 
broker-dealer an underwriter in connection with that 
public offering? 

The objection is overruled. 
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THE WITNESS: Yes. 

MR. SEGAL: I object further and ask that answer 
be stricken, because there are no number of shares 
designated in that hypothetical. 

THE COURT: Fine. 

Would the number of shares make a difference 
in the answer you just gave? 

THE WITNESS: Not in my opinion. 

THE COURT: If he took one share or a thousand, 
would there be a difference? 

THE WITNESS: If it is all part and parcel of 
the public offering, he is a conduit in the distribution 
of the securities. 

MR. RODSON: If your Honor please, you know I 
have stronq enouqh objections to this testimony generally, 
but I think that if the witness is asked a question based 
on specific facts, the witness' answer must be limited 
to those facts and she should not be allowed to add more 
facts, because at that point I have no idea what her 
opinion is based on for purposes of cross-examininq her. 

THE COURT: All right. I think that is a valid 

objection. 

I will direct that the last question asked by 
the Court and the answer of the witness be stricken and 
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disregarded by the jury, in view of the objection of 


counsel. 


Vou may inquire further, Mr. Schatten. 


0 In your opinion, Mrs. Appleton, if a broker- 
dealer obtained shares in a public offer-nq from the issuer 
and placed those shares in one of its customer accounts, 

is that broker-dealer an underwriter with respect to that 
public offering? 


o In your opinion, Mrs. Appleton, if a broker-dealer 
takes stock in a public offering from the issuer and 
transfers those shares to a third party and charges the 
third party a commission, is that broker-dealer an 
underwriter with respect to that public offering? 

A Yes. 

MR. SEGAL: Your Honor, I object to this entire 

line. 

THE COURT: Well, the witness has answered the 
question and the jury has heard it. I will let the 
answer stand. 

Mrs. Appleton, on the next question, if any of 
the counsel rise, would you withhold your answer until 
they have had a chance to address the Court? 

THE WITNESS: I'm sorry. 
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MR. SCHATTEN: I have no iurther questions, 
your Honor. 

THE COURT: Mr. Block, you may inquire. 
CROSS-EXAMINATION 
BY MR. BLOCK: 

Q You have been, you testified, in your present 
position since September of 1972, Mrs. \ppleton. 

A That's right. 

Q And, as I understand it, you are in charge of 

the section at SFC headquarters in Washington having to do 

with Regulation A offerings. 

A That's right. 

Q Prior to September of 1972, were you in the same 

position? 

A No. 

Q What section were you in prior to 1972? 

A I was chief of the Section of Small Issues in 
the Washington regional office of the Commission, which is 
located in Virginia. 

Q Essentially, you were doing the same work? 

A Yes, but on a reaional office level. 

THE COURT: Now you have national authority? 

THE WITNESS: Yes. 

Q How long had you been doing that work prior to 
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September of 1972 in the regional office? 

A I held that position — 

0 Roughly. 

A About twelve, fifteen years. 

0 Hrs ‘ Ap P leton ' of course have conferred 

with the united States Attorneys Office in connection 

with your testimony in this case, isn't that correct? 


Yes. 


o Have they railed to your attention the fact that 
what we are concerned with here is a public offering on 

behalf of nichard Packing Company back in March of i, 6 „ 

A Yes. 

0 Have you been over those papers? 

A I have glanced over them, yes . 

o SO you have some familiarity, then, with this 

Hichard Packing Company public offering o, March 11 , l 969; 
right? 

A Yes. 

HOW, you were not anywhere near the Chicago 
regional office in 1969, were you? 

A Ho, I was not. 

o YOU were doing your job in the Washington regional 

office at that time? 

A That's right. 


’4.T.T 
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Q Richard Packing Company, the company with which 

we are concerned here, had it3 principal place of business 
in Minneapolis, Minnesota. That is a fact; you can take 
that from me. 

The regional office for Minnesota at that time 
was Chicago, Illinois; isn't that correct? 

A That's correct. 

Q Now, I would like to show you the papers of 
Richard Packing Company. That is Exhibit 5 (handing). 

THE COURT: Incidentally, could you tell us by 
looking at that folder, since you are with the Commission, 
what that folder actually is in the Commission's own 
parlance? That is. Exhibit 5. 

THE WITNESS: This is the docket that contains 
the entire filing under Regulation A, including exhibits. 

Can I explain exactly what this — 

THE COURT: No, leave it at that. If Mr. Block 
wants to inquire further, I don't want to preempt him. 

We have seen that and I just wanted to know from 
someone with the Commission what it was. 

One other question: Is that kept in the normal 
course of business in the regional office of the Commission, 
or is that a docket that comes from Washington? 

THE WITNESS: This is the original, and 
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Regulation A filings are flled in quadruplicate. The 
oroginal document is sent to the main office of the 
Commission, where it is kept. 

THE COURT: And the file there is from the 
main office of the Commission. 

THE WITNESS: Right. This ig an orifjinal> 

Q From your having gone over the papers in 

»Wbit 5, this was a regular Regulation A offering? m 

other words, the papers you talked about are in the file, 

a notification on Form 1 -a is in there - , n H 

1,1 cnere and you can 

check anything I say by looking at the — 

A I have not gone over the file itself, i haV e 

seen the offering circular, but I have not gone over the 
entire file. 

° W °“ ld VOU 9lance at Vou do find there 

was a Form 1-A? 


Yes. 


0 Do you notice in going through there that that 
was amended, I think there were some three amendments to 

that. I don't care whether there were three or not, but 
there were amendments — 

A 1 not ice it has been amended, yes. 

° And those amendments occur as a result of 
comments and suggestions from the regional office which i. 
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THE COURT: Why don't we start out with this: 

In the normal course of events, am I correct that these 
offering circulars are prepared under the supervision of 
attorneys? 

THE WITNESS: Normally. Not always. 

THE COURT: But normally? 

THE WITNESS: Right. 

THE COURT: Very well. 

Mr. Block, you may inquire in this area. I 
think it's valid and proper. 

MR. BLOCK: Thank you. 

Q Would you agree that the preparation of offering 
circulars and the preparation of other papers in connection 
with public offerings is a specialty, pretty much, in the 
legal profession; isn't that true? 

A I like to think it is. 

Q Yes. Well, it is, isn't it? 

A Yes. 

Q On the basis of your experience, you would not 
expect a business man who was at the time the president 
of a companv engaged in making hamburger patties to be 
familiar with the various interpretations of the 
intricacies of the Securities Laws, would you? 

A No, I would not. 
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Q Vou would expect him, would you not, to rely on 
the knowhow and such expertise as hie lawyer or the 
lawyer for the company would have: isn't that correct? 

A Well, certainly the lawyer is cooperating with 
his client, and — 

0 Ho, I am talking now on the area of interpretation, 
Remember, I'm not talking now about the facts that go in. 

I am talking about the interpretation of the various 
provisions of the statute and the regulations. 

A I would say he would rely on him. 

Q Right. 

no you happen, as a result of your experience, 
to be familiar with the law firm of Feinberg, Hrrvis, 
Shumacher and Malmon of Minneapolis, Minnesota? Did 
you ever hear of that law firm? 

A Only in connection with this offering circular. 

Q And you don't know whether or not Mr. Alvin 

Malmon of that law firm was a specialist in securities 
matters or not, you just never heard of him prior to looking 
at this file. Is that correct? 

A That's right. 

0 I’d like you to turn to the offering circular, 

the last page prior to the financials; and you see there 
this language* 


SOUTHERN DISTRICT COURT REPORTER*. U.». COURTHOUSE 
POCET SQUARE. HEW YORK. R.y. CO MIN 












572 

elv 2 ***** Appleton-cro3s 1707 

securities dealers are employed, the company's notificatior^ 
statement and offering circular will promptly be amended 
to furnish additional information. 

"In the event that the ontire offering is sold 
through securities dealers the procees from the sale of thijs 
issue before deduction of expenses will be approximately 

A/ 

$290,000. However, to the extent that no deal^concessions 
are paid, the proceeds to the company will be increased." 


I would like you to assume that there came a 
time when the lawyer for the company learned that a broker- 
dealer by the name of Kelly, Andrews & Bradley had partici¬ 
pated in the offering, I'd like you to assume that. 

Wouldn't you say, in light of the statements 
in the offering circular, it was the responsibility of that 
lawyer to either amend the offering circular or disclose 
that in the 2A that he subsequently filed? 

A Well, I would say it's the responsibility of 
the lawyer to advise his client, but it is the responsi¬ 
bility of the company to make whatever amendments are neces¬ 


sary. 

Q I know, but doesn't the company rely, as you 
said before, on the knowledge and expertise of the lawyer? 

A Usually. 

0 And you don't know that that wasn’t done in thii 
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case? You don't have any personal knowledge about this? 

A No. 

« So isn’t the answer to my question yes, that 

essentially it was the lawyer’s responsibility, if he 

knew the facts; isn't that right? 

A He certainly should have brought it to the 

attention of his client. 

° AU right * 1 wil1 accept that. Let me ask 
you this: 

If he brought it to the attention of the 
client, shouldn’t he have recommended to the client that 

this should have been set forth and brought to the atten- 
tion of the SEC? 

A I'm sorry, I lost you someplace. 

0 Let s go back. We are assuming that the lawyei 
that Kelly, Andrews t Bradley had participated in the 
offering and jou said it was hi. responsibility to have 
at the very least, to bring it to the attention of hi. I 
client, isn't that right? 

A Yes, that's right. 

Q And wasn’t it further his responsibility to 
inform the client, -Look, this has to be disclosed to the 
SEC;" isn't that right? 

A I would say that is his responsibility. 
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Q Right. Lot's deal with the 2A. It's customary, 
is it not, for the client to sign the 2A, isn't that right? 
A Yes. 

Q Can you refer to the 2A in this case, I think 

you will find it in there. 

(Pause.) 

A Yes. 

Q And if I were to tell you to assume that Milton 
J. Cohen is the client here, the President of the issuing 
company, Richard Packing Company, you find the signature 

there? Right? 

A Yes. 

Q But this again, is it not, is a form like 

the offering circular on which a client is entitled to rely 
on the knowledge and expertise of his securities lawyer, 

isn't that right? 

A (No response.) 

q At least for the interpretation of legal 

matters, not for the facts? 

A From the standpoint of interpretation and 

assuming the lawyer has the expertise. Not all lawyers, 

I find, have that expertise. 

q You say not all lawyers? 

A Right. 
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Q Right. I'm sure that is so. 

So you're saying that when it comes to a cuestijo 
ofinterpretation, the client has a right to rely on his 
lawyer, right? 

A Yes. 

Q Decause isn't it true that there are lawyers 


who don't have expertise but they don't bother to tell 
that to the client, tnat the clients think they have 
expertise when in fact they don't, isn't that true? 

A I'm sure that happens — 

MR. SCHATTEN: I object, your Honor. 

THE COURT: Sustained. Strike it. 

The jury will disregard the last question and 


answer. 


Q Where it says on the second page of the 2A, 
and there is question 10, and it reads: 

"List the name s and addresses of all brokers 
and dealers who have knowledge of the issuer or underwriters 
Participated in the distribution of the securities offered 
during the period covered by this report" and the answer ij 
"None." 


Wouldn't you say that that answer, in the 
absence of any other facts that I might give you, repre¬ 
sents an interpretation by the lawyer of the securities 
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THE WITNESS: I'd like it repeated. 

MR. BLOCK: I will rephrase it. 

THE COURT: Very well. 

I am asking you to assume that the company 
counsel prepared that form, that the company counsel knew 
that Kelly, Andrews & Bradley participated in the offering, 
and I am asking you, then, wasn't it the lawyer's respon¬ 
sibility to put down Kelly, Andrews * Bradley in answer 
to 10 on the 2A, rather than the word "None"? 

A I think it vas his responsibility to bring it 
to the attention of his client and discuss it with him, 
after all, it is the client that is going to sign the I 

document. It is his document. 

Q But if is the fact, it should have been 
reported, isn't that right? 

A Yes. 

Q You have used the term material omission, or 

aterial. Do you mean, by material, something that would 
affect the situation of an investor as to whether or not 

to subscribe to a particular issue of stock? That is the 
test, isn't it? 

A Yes. 

0 Of materiality? 

A Yes. 
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Q And you are engaged in the kind of work which of 
necessity puts you in constant contact with balance 
sheets of various companies? 

A That's right. 

Q And yet, you are not, you say, an expert on 
balance sheets or interpreting balance sheets? 

A That's right. 

*lhe interpretation of balance sheets is a fairly 
sophisticated and esoteric area, is it not? 

A I would say so. 

In fact, the ability to interpret balance sheets 
is one of the great gifts of successful business men? 

A I don't think that is impossible, for a layman 

to interpret a balanac sheet. 

0 But it's extremely difficult? 

A It depends on the balance sheet. If it's compli¬ 

cated, if it's a General Motors balance sheet, that might 
be more difficult than reading a balance 3heet of a company 
that hasn't been a business but a few months. 

0 Also a balance sheet can list items which either 
do or do not give an accurate picture to the public? 

A When you say "can" — 

Q Yes. 

A I suppose they could. However, I would say that 
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0 X" other words. again - and the 

balance sheet is normally included a. part of 


the offering circular or the prospectus? 

Offering circular. I am assuming „e are still 
talking about Regulation A. 


circular. 


0 Very well, then; leave it at the offering 


A All right. 


5 so there is no confusion, when „e are talking 


about offering circular, that applies to the he, A. 


That's right. 


o When we talk about prospectus, that refers to a 


full registration, an S-l. 


A That's right. 


n an offering circular, which is the document 

that is evolved in a P, g a offering, that does contain a 
balance sheet? 


A “ dePendS ° n h °" the company has been in 

business. Assuming the company has been in business for 

OWr 3 y ° nr ' the ” th ° ~ ti0r - balance sheet is reguired 
- be in the offering circular. 1 , ifs less than a year 

tbon ifs an entirely different financial statement. 


^ This balance shoot if is : 

lf xt is in the Rog A , is 
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is dealing with. Maybe he may not know anything about 
the underwriter, but he can find out. 

q The underwriter also indicates southing else, 

does he not? Didn't you say something about the fact that 
he might help the after market? 

A That's right. 

Q In other words, the underwriter has some kind 

of obligation, or at least he holds himself out to, to 
become sort of a marketplace for the future purchase and 
sale of stock after the offering is completed? 

A Right. 

Q And you want to know whether or not there is 

somebody going to be around helping to support the mar¬ 
ket? 

A That's right. 

Q And by support of the market we are not 

talking about anything that is illegal or improper, are 
we? 

A No. 

q Can you tell us what support of the market 
implies? 

A Well, some brokars after an offering is 

completed make a market in the securities; in other words 
they will buy securities for trading purposes. They will 
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often buy securities into their own accounts? 

A Yes. 

0 Will they often buy eeouritles into their own 

accounts in order to keep the price at a regular level? 

A Yes. 

Q And that is proper, isn't it? 

A Yes. 

0 And by their buying securities, doesthat have a| 

tendency sometimes to cause the stock to rise? 

A Well, it could, and it doesn't necessarily 

have to. 

0 But it could? 

A Yes. 

0 so that if you or I know that there is somebody 

who is going to buy our stock, it is possible that by sellil, 
it to him, other people may feel that by his being avail¬ 
able for that purchase, that stock has some value and maybe 
the stoc k will go up in price. 

A Of course it's all based on supply and demand. 
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Q Arid it is the work of the underwriter to help 
that process of supply and demand? 

A Yes. 

Q If someone who was not an underwriter listed 

himself as an underwriter, wouldn't that be misleading? 

A If he is not in fact an underwriter? 

Q That's correct. 

A Yes. 

Q So that if an individual was doing nothing 

more than billing out but was actually not going to support 
that market at a later time and he listed himself as an 
underwriter, that would be a false and misleading statement, 
would it not? 

A Well — 

0 Would it not, Mrs. Appleton, please? 

THE COURT: If you can answer the question yes 
or no, you may answer it. If you can't, you will tell Mr. 
Segal you can't answer it yes or no. 

THE WITNESS: I can't answer it yes or no 
because it depends on the facts. 

Q The facts are as I gave them to you. If he 
were doing nothing but billing stock out and he held him¬ 
self out — that is, he was doing nothing but what that 
five year old boy was doing and he held himself out as an 
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THE WITNESS : No. 

the COURT: Would you flnUh your a nr we r 
to Mr. Segal's question, please. 

A As I said, „ e are talking generally now. This 
is one of the factors the investor may be concerned with, 
but not an brokers or underwriters that participate in 
an offering are market makers or making a market for the 
securities after it is completed. 

My answer was really related to the general 

situation. 

0 Then are you saying that if you do list your¬ 
self as an underwriter and if you are an uninitiated inves¬ 
tor, it is possible that you could still be misleading 
investors, couldn't you? 

A If you re listed as an underwriter -_ 

° And y ° U have no intention of supporting the 
after market, could you be misleading the public? 

A The public may misunderstand it, yes. 

0 So that whether you're listed or you're unlisted 
it is possible to mislead, is that right? 

A Depending on the function. 

0 And it is depending on the after decision of th » 
SEC or the U.S. Attorney's office, is that right? 

MR. SCHATTEN: I object, your Honor. I 
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for which it receives a commission and remits the balance 
to the client is an underwriter? 

A The client being the company? 

Q Yes. 

A Yes. 

Q That is the standard, obvious case which we all 

agree with and which is what is the usual situation; is 

that correct? 

A That's right. 

q no you agree that in between those two points, 

the one who is clearly not an underwriter and the one 
who clearly is an underwriter, that there is a whole range 
of situations which are questionable and which, dcpendina 
on who you are, may or may not be de.uned an underwriter? 

A I wouldn't say it is depending on who you are; 

it is what function you are performing. 

q Or what your opinion is of the Securities Laws, 

as an attorney or anybody else? 

A Yes. 

0 Incidentally, we keep talkinq about underwriter 

and a definition. 


Where does the definition of an underwriter 


come from? 


A It is in the Securities Act of 1933, Section 211 
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V ‘ d ‘ f 1 as “ lnvr,l » who had a company that 
wan tod ■ issue stock wanted to find out whether somebody was 

writer, that is the definition I'd have. 

to qo •(/. 

•11, il's a ver'' broad definition. 

Jf.'r. a varv broad definition which must be inter¬ 
preted. • »r each ■pocifie situation. 

right. 

Tn other words, the boy delivering the stock we 
agreed although technically he may be covered hv that broad 
inr ion, all agree he is not an underwrite r? 

dell, he’s proforming a very ministerial function 
and I c r ta inl.y. wouldn't put -dm in the category of an 
undorv/ri ter. 

"nt llu> statute doesn't snv anv thing about 
' i i n i ■■ t r r i a l ( a nc l. ion s. 


i nd i roe t-1 \«. 


rt savs anybody who participates directly «-• 


hit's rig]) L . 


hut the court and the SiiC and lawyers Interpret 
that Co rdite -tod statute, do they not? 


* •> • 


' lis o'ar old I'no, let 's t al:o hi 


•it up to 19 voars 


h 


I f 
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in ip that )i<' loliVfM'3 not one share, hut a 


t’v'iisan I shnr's, and let's assume he picks up the chec’ when 


• ° del ivars it . Ts ho an undorwriter? 


11, X can't answer voui nuestion — 


•mt 'hone two facts. That is the only two facts 


i u.i ar.l. ing "--u t o 'assume 


delivers a cert ifieat« and lie takes a choc);, 


.• ac '.iir '.writer? 


i can't answer ''our nuestion vor. or no unless I 


know in whu'. oont oi'.t he is deliver inn that. 


i' i;(iHfi.nw is so] line si no stock .and the'- ask hin 


• i : 1 * .oil’ ccrt'i fie iLc and get a choct; tell hin 


a i«. : 1 i/'. • the certificate to and fron whom to get the 


check. 


n merely lelive^inq the certificate, he 


i . ..vJi an u ...arwri ter. 


ior.', then, are t he only facts 1 an asking you 


to jiauite. .'hat tho companv is selling the stock; they give 

it* 

I he n.m the - rt Lfjcato ar.l viv, rlaafeo deliver this and get 


. ■ •]'; .a ‘n ■ an .iiUcn. r • tc*r ? 


i. Iac vor" nnrro'' factual situation that vou nro 


iv t n*t 'n , 1 would nav no. 


• 'low the'* 55.1v, horn ’n a stock, certificate 


aii .fci i. i circular; deliver that and got ne a check. 
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m tiie same narrow Victual situation, no. 

•n; the- sav to him, i don't want you to deliver 

St 

c. i. tsir urate and the offering circular Physically, 
t.-ould n;- c. me a favor and mail it for no and jet tho 

?hof?l. in the mail and then fiend it to no when vou net it. 
ha an underwriter? 

' i r t 1 1.11 ' 3 ail ho is doing, no. 

ion wi n: ashod rone ouestions earlier on direct 
e ; :.v.in ,; ion .ii.out offerings of stock whore the stock is being 
l ' r , ' 1 * v ‘ ul said that in those cases it was customary for 

L ‘ 1,4 '* * rod at i ho marl:.Hi nricc; is t!iat correct? 

it's not customary. It's done. 

It la; done instead of at a fi:;ed nr ice? 
a That's rinht . 

tut as a practical na-t'—, sav that stool, is sell 
J ’ ll •' haro on tho open market, the conpunv can’t 
possiMv sell it nrivatelv in a new ottering for $10 a share 
v •-tie. Ilv; Is that correct? 

Thru ’: rial.I 

if 'MU (I. Util ni Ilf! t he market ;>i ice on a 
particalir d.tv of an over the counter stock which is traded 

hv SO' .-.j l,j w k.'-.? 

1 ' 1 • 1 '• 1 * * usual !'• somewhere in botv.'oen. In 
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i i 


> I V ! 'll ! 

> . i. f i i' 11 . i.m, 


V '-l un-rodircc L 

v'o ' ou c'j'jT jsociii the* pi oc<*s3 i r operation? 

■ •I l'roi.i their standpoint, no. 

n .O';SOJ: I object to the cruostion. 

i. O »UilV: Have 'ou at tended the seminars that wcj 
< inu about. v*hich are presented for tlio 
the har? 


‘ ‘ i; '•i.iMLdS: l have not only attended them,but 

II 

l| i!i '<-• -art • ■ i pat . : «1. 

• .• >URi*: And Inve nnv of these seminars that 
■on h.a v.- ut. ndod covered the subject natter which is pre- 
n ntl. bec.o; vou mi the last ouestion asked bv Mr. Schatten? 

11 1“ the S'*nfit.' that we would have a 

“ ,:u :G ‘ • * nu.'Stion and answer period or it would be part 

<*>; mv ieetu, as to the care that should be taken in pre- 
•>ar.inp hi off rinq circular. 

. .J CUJP.Y: you nav inquire, Mr. Schatten. 

-V pi. , • j: 

* 

1 I... an offering circular where there is a proposed 

or.*iions section, who nenerally supplies that in- 
‘ * ! •• : ’“•! fO"i|Miiv' B | ,.,/ver or in it Llui 

o i.he I •.i:i[unv? 

' .‘idi.Ah: j an r joinj tc object unless it is 

f.i. ls oi this ease. 

• >UU"': 'hjntolnon, if you had restricted vour 
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* I , , 

-''I - "»lo It.-redirect 

1 71’ 2 

. .* ' Lo tho facts or c hia ca ._ 

^ case, there would !»e 

1 ' '* 1 nust •’UqfU'Tt Lint T N i 

n that I heard assumptions ii> 

nipi.-rou*; -i 

. W L ° nt " nd Up on redirect examination * 

1 ’ "" °' , ' < '" Uo "' 1 u ’ s '•<* won taken, ..nd 

I ' ° ir " Un " t,nC,i!i ' - " — *t the witness to unwor 

the (Hi iOn, 

iMO V " Lqht: t,M ' ,,,,WCl * be a matter for the 

J ’ '' ,l '‘" <h * •' MM - r 'A»tle weight; Mmv m ,, give 

W ' ,,Tht; huL L)U} woi * ht to the juro rs in 

then -t-.T.ination of the facts of this case. 

* T; ' if "our Honor nloane, I would li, :e 

»*•» 1 '/ la, . .. 

*"' a..i|.*c.11>ns that v.'crr rai**r> 1 i,». 

'**■*• by counsel 

l,llLIO, ‘ ' n ’ 1,011 <IUGS tions were onlv because 

aRf,,! ‘ ,lP ' ‘° nS ,K ' Vnittr, ‘ 1 Wor Elections be this witness 

0,1 1,11 ‘ " kli<1 n0t ° ! *° n ll - ‘*™r. rhe door had .. 

■■ 1,1 aaa no alt.-rnaLive. 

' " V,ia i:> rcJirwt - exar.iinai ion and i tnirl: 

^ i# .. 1 ’ ,aV ° rilU ’ d - Vo >' inquire, Mr. Sohntton. 

'’•*" n ’ roriM ' circular whore thorn is a proposed 

' ‘ supplies the informatin 

'• '* •» mi|,|.lle.l hw the official, „e 

'O.ii.i.iv or bv tho P(v>iPianv'H lawyers? 

• . .. wour fihe should be 

1 ' * 1 i •,‘ii 11 j 1 t * 


1° 

th - ,u . 

*'*'• ' i 1 1ht ; 1 

11 

ti.L'U ti 

•l ar .ination of 

12 


• T ! i '-’’S0 I : 

13 I 

>' .1 y la- 

aa. 

14 1 

r . . 
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App l o Lon-rt-i! i r. ct 


1736 


1 . .H.11ATT1..J: Your Honor, may 1 he heard on thin 
■‘•in: COURT: Mo. The jury can draw its ov/n conclu 
'ionr i f evidence ir, suh.soouontl'' pi esentod to it. 

■ r. hobr.cn talked about < ttorncys having question 
i! ou«; v.i> t\ mi. S’lnicitien l.rr. nu\uis. I want v.m to assume 
*" ,t thi I .id are the following: 

i L *i a a sun o that there i s a Regulation A public 
' ,,r shares; 1 want you to furhter assume that 

.•o'”:- . re •: i rn >r rccoivinq all of those 10,000 shares; 

1 wanr v»u to r arthor .issu.se that 2,0 10 of those shares are 
rl .aei.l in tint bv. keraqo ? i rn • s . tradi ng account; I want you 
" ■ ’ 1 ■ :h " f hat r ., nan shares o' thone 10,000 shares 

sol : fm : commission. T want von to further assume that 
) ten ».i uinq 1,000 shares arc sold to customers for 


c» i u.i is* i omi. 


1 .rn u«.'in i to .ml: vou, do you have anv doubt that 
1 1 c ’ ’ ra . i iM is actinn as an underwriter? 

W. SIMM. : Objection. 

COURT: T don't care for the form of the 

' **•'• • r f 1 ,M ' : uan rephrase i«, and >'m; can as!, it. 

11 j "V doubt " i:; in itv judqmont inappropriate 


i' ir . i aq 


1,1 1 I • • 'mu t«> assume. Mi s. Appleton, that 10,000 
llV:: in a Regulation A. T would like to have 


9 
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Anplet 

on-rodiroct 


Anplftt nil-redirect 1707 

V "” li, ‘| 111 ere Handle! bv a hrnHarige 

f inV; ' 0O ° °f Lh ° SC ah;,r * s • ,re 9®ing into tho borkcraqo 

' ien tV * }inj f 0count ; r »*W> those shires are b*W 
f " cty i 1 ',i/i;i io .11 and tlv p inal 3, non arc being sold 


to cun to or:s r<ir commissions. 




J wale’ like to it rut ask you, in vour opinion 
V ‘ , “ U ' 1 >L '■ 0,:or ‘' , l° be underwriter? 

• • .. .iL< lAii: Objection. 

'dd i'-KiP.T: Overruled. 

, ' Yea. 

i i. ./.OA5,: j would like to reiterate the 
** '■ ^ Rl,1 ° bar with reqnrd to this area. 



i rim.TiUU'’, You rude your ob jection. I have over- 

rUlf " i U * ■■ h0 Witao * s has «"™orod the question. The wight 
t! ‘- iU, ' V ,,jl ‘ ' ilVO L ° that An:,w ©r is solely rand completely 



U ’ ; *•!) t . I • jlW'P 


IU yoU *‘ OK,inion ' wuM there he dispute among 


securities lawyers about vour conclusion? 
A 1 ffetibt it.. V 


« 

S ‘ : ' :ALt Vour :| onor, I wouId object to that. 
on/la ’ , U! »y didn't vou stand up sooner, Counsel? 
MR. nunAI.i hoeauno *haf. witness comes out like I 


a Lr i n, j f-j 


nu’i': Ro; lot the rue 


ord reflect that 


******* OtfTNKV COUNT MSMIRI, V*. COUNT*0U« 
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\ nireli Aj'ploton-roci oss 

othiv- Ini'mere, and they may he directors in other businesses 
ind they -past it tend directors' nestings and don't really 
got that involved in the operations of the company. 

n If 1 v.’ere to is! von to assume that Mr. rialmon, 
who vms counsel , r.rc counsel to the company, Richard 
Pack inn, here in tliis particular Regulation A, was a 
dire-tor .it the tine of the company, vou sitting there have 
i>o |.n< wli i [<» is to his knowledge of the actual facts 
■ceudii.M the company? You don’t know anything about it 
one « iv » > the other, do vou? 

:o. 

r, nd mv last question of vou, mn'an, is, wouldn't 

vou e>i roi that the determination in a part icular set of 
eirev.’•stance.'? as to who is an underwriter is a question of 
law for decision and determination by counsel for the 
ismi,,? You have to agree witli that, do you not? 

l would say it is a miration of fact. 
r» i*\it it. this way, it is a nuestion to bo detor- 
ninod by counsel? It is not a nuestion to be determined 
l,v layman? I an distinguishing between a layman and a 
lawyer. Wouldn't vou agree with mi that the question of 
who an underwriter is one for a lawyer and not a maker 
of h t'chutoior putties? !*.jci,,t? 

* s, I would nay, generally speaking, that would 
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Appioton-racross 


n.-^hoCKj i have n© further question 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


I l i ll :i ‘' i 


Appleton-reorc'ir. 


VIM-’ COURT: 
Mil. SHOAL: 
TIT. COURT: 

MR. SIT,AT,: 
T!t:: COURT: 


Very well, yo i may stop down. 
Your Honor, may I -- 
You wish to inquire, sir? 
Very shortly, your Honor. 

You may. 


RiiCROSS ~FY2V 1 THAT TON 


!’>Y 


SPCAJ,: 


n You indicated that an underwriter is sometimes 
paid Iron proceeds and it can ho in the form of 
warrants, options, bonus shares, cash or warrants -- 

"fin COURT: Was that asked on redirect examination: 1 
MU. r.CHATTl.n: Ho, your Honor. 

•"in: COURT: I don't recall it. 

This is rocross. Ask your next question, please, 
anythinq that, v as covered on redirect or by Mr. Robson 
or 1'V Mr. block -- 

n Do you, Mrs. Appleton, have any knowledge of how 
it is that .my of the facts not into the offerinq circular 
with rsjard to Richard Packing? 

: o. 

1R. PKCAL: Mo further questions. 

Tin: COURT: Very well. 

MU. T’.OHSOU: Just one question, your Honor. 

'•’I1K COURT: Of course, Mr. Robson. 
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***** 

in this. It is my hope that by the discussions we have 
had and the understandings we have reached that we will 
he able to present the case in perhaps even a clearer 

t 

* ’ *. 

form and to have matters appropriately to be before you 
placed before you in n way you can see and hear so that 

you can decide and render a fair and just verdict in the 
case 1 . 

You may call your next witness, Mr. Feffer. 
MU. FEFFER: Thank you, your Horor. The 
government calls Jack Hurley. 

J 0 " R - HURLEY, called 

.is a witness on behalf of the government, being 
first duly sworn, testified as follows: 

MR. FEFFER: May I inquire, your Honor? 

THE COURT: Y>u may, Mr. Feffer. 

DIRECT EXAMINATION 
BY MR. FEFFER: 

0 Mr. Hurley, I am going to ask you to keep 

your voice up. There in a microphone in front of you thf 
you ran use. 

How are you presently employed? 

A I do some freelance writing and I am employed 
by Connareo, Incorporated. 

tOUYMKRA OUTWCT COURT RCRORTKR1. U.«. COURTHOUSC 
ROttr tQUARK, NCR YORK, U.Y. CO 7-4SM 
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bnw 12 Ilurloy-f ircct 

n I arn going to have to ask you to bring the 

microphone closer to you and speak into it. 

What is Ccrmarco, Incorporated? 

A It is a computer software firm, provides 

computer services. 

o What, do you do for Coi narco? 

A T am the systems analr.yt. 

o What does a systems analyst do? 

; v 1 try to apply computers to various customer's 

problems. In this case, it is the U.S. Navy and missiles. 

q T believe you testified that you do some 

writing. What type of writ.inq do you do? 


A 


I write both fiction and non-fiction for maga¬ 


zine*.' and I have written a novel which is looking for a 
publishot* now. 

p now long have you been with Cormarco Company? 

A since February of this year, 

n Is that in California? 

A Yes. 

,-> Prior to February of 1074, where were you 


• •ini' i ovodV 

A I wa 3 doing some, writing on my own, doing 

computer r. Indies for hob Clark, in San trancisco. 

0 what type of computer studies? 
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r>t’iv 1 ’ 


llurley-diroct 


1 818 


Statistical studies. 


1 nm 9‘>ing to direct your attention now back 
to 1966. Mow wore you employed in 1066? 

A I was .1 systems engineer for inM Corporation. 
n Whore was that? 

A Denver, Colorado. 

How long had you been with IBM at that point? 
Five years. 

° In 1966 what wore you doing for IBM? 

A I was assigned to work with Financial Programs, 

which was a mutual fund company in Denver and we wore 
trying to forecast the future course of the economy and, 

possibly, of the stock market. It was a computer solution 
to their problems. 


left IBM? 


Did there come a time, Mr. Hurley, when you 


February of '67. 

Where did you go from there? 

I went, to work for Financial Programs. 
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1 

[" i 

1“ c 

2 

1 ri-.wu:!. 

o 

Murloy-djroot 1819 

I'll it was your position in February of 1967 with 

i 3 

t 

4 | 

1 s! 

t 

r i n ine : 

al Pronrnns? 

A 

Mv title was F.cononatrician, whicli means I 

iir.esl a 

eonput.-*r to work on ocononics for the company. 

6 

> 

o 

i think you'd bettor keep your voice up just 

7 

a 1 i 11:1 

o bit, Mr. Ilurlev. 

9 


1U. SMMAL: Your Honor, I didn't not that first 

9 

vot a . 


10 


voi: COPTT: Hot nc have that road back. You 

11 

noan c c 

onomat rician? 

12 


MM. R10AL: Yes. 

13 

n 

1 'ii.if is an economatrician? 

14 


\ statistician that works with economic data. 

15 

That in 

not my clearer, probably. 

;i ,9 


Mid there come a time when your position at 

17 

the fund c)nn f iod? 

18 

y. 

t . 

\ year later, and when I switched fron strictlv 

19 

confute 

r work and became a securities analyst. 

20 

o 

'.’Ins would bo sometime durinq 1960? 

!i 21 

.\ 

Yes. 

22 


What were your responsibilities with Financial 

23 

f r^i*frm» 

s as an analyst? 

24 

% 

Well, f covered several industry croups, natural 

£ 

i 

ii!'., broadcasti r.n , railroads, and computer proqramminq 
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low long ('id you remain ns an analyst for 
Financial Proqrnns? 

A l*out a year. 

'inis would ho up to and includin'! what date, 
appro:: i i,lately? 

Roughly, January of *69. 

1,1,1 you know a nnn named Hr. r:ric Morgan? 

Vos, T did. 

n Who was Mr. Corqan? 

Fo was a portfolio manager and vice-president 
of Financial rrograns. 

° w,lc?n ,,ifl he leave Financial Programs? 

A About that tine. 

° What time was that? 

iiil end of '68 or beginning of 69. 

0 no you hpow a Bob Smith? 

A Yes. 

° Who was Dob Smith? 

Fan*' thing. i’o wan a vice-presich it and a port- 
iolin manager at Financial Programs. 

Whe n did he leave Financial Programs? 
a M>out the sane time. 

" i'ud of • 60? 
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GOO 

Hurley-d irect 


Do you know a Bob Brown? 
Yon. Ho vms my boss. 


'.'hat- vms .Mr. Brown's position? 


im.ctor of investment research. 


V'.hon did he leave financial Programs? 


1821 


VIwit same time. 


n r >o '’ou know a Fred Moyer? 


* 1 ’.. KliGMj: I am going to object to this 
delincation unless there is some relevance -- 

MR. FHFFF.R: There is, your Honor. 

Till’ COURT: I vrill take the Government’s 
representation there is something here. I didn't see it, 
either at the moment, Mr. Segal, but I accept Mr. Feffer's 
representstion. 

Ml’. SFOAL: Your Honor, that last name? 

.MR. FLl'I’UR: Fred Meyer. 

Till* V.'ITiiHSS: Meyern. 

o Wh.it did Mr. Meyers do for Financial Programs? 

a Ho van Mr. Brown's boss and ho was director of 
invest: iont. 

0 When did he leave Financial Programs? 

A About that same time. 

O The end of '69? 
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1 

•1 rmmcii 

Hurley - -<? j r<*ct 

2 


Yes. 

3 

• V 

1 

°° vou know a Mr. Milias? 

4 

A 

Yes. 

5 

n 

How is that spelled? 

6 

<'• 

f !-i-l-i-a-s. 

7 

n 

bhat was Mr. Mil ins' position at Financial 

8 

Proqx*n. is 


9 


He was a portfolio manager, ho was a vice- 

10 

president, and lie* loft .it about that same time. 

11 

n 

bo you know a Mr. Hd Fisoher? 

12 

A 

Yes, sir. 

13 

o 

What was Mr. Fischer's position with tho fund? 

14 

A 

/ico-prosulent, i>ortfolio manager, and he managed 

15 

tho income fund. 

16 

o 

V.'hen did Mr. Fischer leave Financial Programs? 

17 

A 

Uoughly about that same time. 

18 

n 

Hno of '60? 

19 

A 

Bra inning of '69, I boliovo. 

20 

0 

Do vou know n John Decker? 

21 

,\ 

Yes. 

22 i 

o 

W,nt was Mr. booker's position with Financial 

23 

Prog rim-r.? 


24 

A 

h'o was a securities analyst. 

25 

0 

When did Mr. Docker leave Financial Programs? 
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2 


About that sane tine. 

3 

o 

i)c Y ou •'•now a Nr. Barrish? B-a-r-r-i-s-h? 

4 

A 

What was it? 

5 

A 

Barrish . 

6 


Mike Barrish was portfolio manager. 

7 

O 

Win n did he leave Financial Programs? 

8 

A 

Al»(.ut that same time. 

9 

n 

Mo you know a TJick Lubby? L u-b-b-y? 

10 

. t 

Vun. 

11 

o 

What was his position at Financial Programs? 

12 

>v 

Hocuritios analyst. 

13 

n 

When did ho leave Financial Programs. 

14 

A 

Pough 1 y the sane tine. 

15 

0 

bid there come a time, Mr. Hurley, when you 

16 

were appo 

intoil or promoted to a fund manager at Financial 

17 

"roam is? 


18 

> 

\r . , 

• * ■ , . 

19 

0 

When v/ns this? 

I 

A 

Beginning of '69. 

21 

- 

w C.Oi'HV* That is about the time all thosi* 

2 1 

Ml tlfM.li'n 

you juj;t described wore leaving? 

23 


''Ur WITNESS: There was quite a shakeup, yes. 

24 

o 

What wi>ro vour responsibilities to lie as a fund 

25 

! i.i n V<|o »*? 
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Hurloy-clirect 

WOU1 *1 llfl VO 0\/Ar *t 11 * 

, OVfiMl1 COc inizanco or responsibility 

° r Ilnnncial V<Hituro Fund, which «-h 

wnicri was the new fund that 

b ° ““ t0 ^ - I would havc 

;* rcwnt ° f thr - ^ invnstmonts 
tor th-.t fund. 

" ’' :h,t tVn ° ° f fun " — WnanciaJ vontnre Pun<i? 

rt could invest in any stock.,, any securities, 
l,Ut 11 v ' s chartered to concentrate e 

‘ "t™te on unseasoned company, 

^ Hn wl>ri t v. ? Ci r nn 1 i w i 

onturesome investments. 

'■ ,,ow m uch money die? r>;• , . 

' ' 'insncial Venture Fund have 

to invest at that time? 

In January? 

"°" mUCh W, ° iC bartered with to invest? 

it was soid ultimately, ln „arch of that veer - 

”° rai l Uo » ware sold and the resultino mo, • 

u-Ltincj monies to the fund 

wove JUS million. 

to tho time that you wore appointed the 

portfolio manaqer of pin«„ui ,, 

inancja1 Venture Fund aia 

um, » r Ud you nave 

ony prior experience in it,, • 

•in the investment field? 

' Ul - Objection. 

’•'HP COURT* r.r«ii i . 

as indicated certain thinqs 
*’ould you describe what if 

* n Y' experience 

vou had the financial investment field other than what 
y,u hav,, told us shout so far? 

WTNI :* "••▼-cr cou.it nipmtiw, «... coosthoum 

•t*Y IQUANK, NfW TO#*-. «,v. CO 7 41*0 
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Hurley-direct 


] fl.?5 


ri.l: VJIVilKSS! Bull, I workod at tho fund for two 

yearn before becor.umj a fund manaoor and I wan around tho 
cole wor 1 i ng there. 

f ’ nC ° f thosc voars I had been a securities anal¬ 
yst cover inn the groups that I mentioned.- 

,)ld vou hav<? anv nrior experience yourself in 
investing money for oth.- people than yourself? 


/ v 7.0 . 


1 * Do vou I: 


' v 


now a nob Anton? 


0 Who was Rob Anton? 

1’ ' and T worked together at inn and he joined 
financial Programs shortly after I did, in '67. 

° Dld hc beco, * e a Portfolio manager of one of the 
funds at Financial Programs? 

■ T * Yes, he did. 

n Hi.-n was that? 

A ?hat would h0 Probably, January of *69. 

° 01,1 that fol3ow tho ahnUcMip that you referred to? 

Yes, it did. 

° n ° You know a Janes Frankenthaler? 

A Yon. 

') Who was he? 


A l*o was at F 


inane ini Programs at tho sane time 
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Hurley 'jr 


h ° the manager of the Inrge . . , 

( c. of the laroest 

UlKl N,at was managed in Denver. 

I r ' I’hich fund was that? 

1 in,lncia l Industrial Fund. 

d? ‘ e did tho '' ina "cial Venture Fund - that 

tK " f ' Jnd that *»“ — *•* portfolio nannqor for - 

°". llato dlrt W»t fund become effective , 

trective, approximately 

1 f you rocc\ 11? 

,Ul<Un ° f March * March 10, 1969 

' - r *- ». t^t effective date. v , hat , lf . 

y ; m ' ,0 ; Uh "***” *» *- Oueiness of th#t fund? 

l.’c. 11, i was trvinn -o • 

y q u ° qct ln order a list of 

Kf-ocka that it would invest in <h 

r est in, since it owned nothing 

ln SUOKS ' ^ ' ,MS try1 "" “ P»t together a list ot 

what t would invest in. 

vou .'-now a man named Hugh Dearie? 


Vos. 

° '-’ho was h»? 

' “ " C ' !X n 3tocl; br.d: or . 

<*ii! vou have an ore is ion * 

up occasion to meet with fir. Donne 

Jn In* • 19651 i n Denver? 


' h-*ro c! id this moot i 


ug take place? 
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9 i Mulch Hurley-direct 

the offices of financial Program?. 
n Was Mr. Anton present at this meeting, ns well? 

A Vos. 

S1YJAL: Your Honor, could we have a date 

from tliis witness? 

Till COURT: To the best of your recollection, 
when did this meeting take place? 

tut 1/TTrIFSS: Winter of '61, or January of *69 -- 
soir.ot I mo in that range. 

° dan von tell the Court and jury what Mr. Deane 
said to you during this meeting that you referred to, and 

•.Twit you said to him? 

M ’. r»i‘OAL: Objection, and subject to connection, 
vour Honor. 

'I’lir court: V/c have Mr. Deane present, we have 
!r. nton present, and the witness present. 

Tt v;i]l be received subject, to connection as to 
all three of the defendants here on trial, 
o Co ahead, Mr. Hurley. 

Wb.it did Mr. Deane nay to von at thin meeting? 

•> He had come out bringing information about the 
merger tJ f tv« companies, and we discussed that, and in the 
r ,, urse of tli it lie mentioned several other companies, 
including Richard Packing. 
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] C. ? 8 


° '.’hut did Mr. 


' h.i l tine? 


I'rano tell you .-Ihour hichord Pnekinq 


'•‘-H, ho !a |,| that It was currently „ w ,.t 

"' C, in " .. . in «« that van oxnand.no 

feu,I field. i, ( . c har.net eri zed it as n 

" 0; ' , '" I "' S 1 !,, '‘ r >: ion wuh some bonuses to it, n.iroly, 

LU ° ri,t ' ,OVm would ho built around 

" ° lrCU! " OHt in ,h ° 'Nation, and that it could have 

'”"’ Y ' Mrni "" S <,rowth ' • 1 ”' 1 ^at ho thought it was a 

t,ood ‘ ; i tnation, nood stock. 

.. t "" 1 " T ’“VO that answer read, your 


i!onor? 


'•Id: COUHT: Yon, indeed. 

(‘vnswor road.) 

hat i )so, if anythin'!, diti Mr ho. nr , 

' ,r • won no say at that 

inr, dr. I'urlo..? 

11 ' ' hCn 1 1nKoii 1,im nbout som c detai ls on tho 
CO,nPanV ' ^ fU22V OI ‘ th * <^ils, and ho said that some 
cth.r people wore noro closely knowledgeable about it, and 

! " nrnf ‘ i0n ‘'' 1 Mr ‘ ,Vn,tsch «nd tho conpany of .Toffee , 

Company, which was a stock broker. 

K anytJ,,w »' <li<J nay with respect to 
’ * :Rh •"*» daffoe *. l\,yt 

’ , l1 ' h " thl, ‘ thov v;orfJ hrokiT...|o house 


ceu " T «». co U *tmou„ 

__>Oj.tV » 0 UAWt. New YOWX, w .y, CO T. UH 
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tint was creative* in their approach, that they worked 
with situat\i>n« that wore interesting, and that they could 
rove stocks and could got belli id companies and make them 
•jcccssful investments. 

° What, did you say, i anything? 

• A Well, T said, "Fine," this was the kind of 
cop.pnnv t!iat Venture Fund wan looking for -- I mean 
: i chard hacking was --- and that T would like to meet the 
people who were more knowledgeable about it and oo into it. 

In January of 1969 did you have an occasion to 
meet Mr. Houtsch? 

Yes, sir. 

'id. srr.Ah: Objection, your Honor, as to any 

leading. 

vu: COURT: All right. It is in and T am going 

to leas,-, it. 

There did come a time when you met Mr. Deutsch 
for the first time? 

—Ill* WITNESS: Yes, sir. 

Vhr COURT: Do vou recall the date? 

Til' WITNESS: It war, in th it December-Januarv 
period of 69. 

' Mil* COURT: And where? 

Till: V'T'"u:ss: in Denver. 
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7 8 JO 


,!f ’ : Did he cone to Denver? 

TMF: WITilKRS: Yen, he did. 

' 1Cl /OU havo oc casion to meet with him at that 


ir -o? 


‘ v Yes, 1 did. 

l ' h, ' ro this meeting take place? 

r “ tho offices of Financial Programs. 

as Anton also present at t\is time? 

Yes. 

' ' U y ° U t ‘ i11 Ll ’° t: ° urt jury what Mr. Deutscl 

YOU ' ,Urin ‘ 7 <='« «"»■*■ of this neotinq one! ,,hat 
"ou.. ir. turn, said to him? 

I':. Dhocu: This is subject to connection an to 
Mr. Cohen, vour Honor. 

TI!I: C ° URT? And nr * '^hoff, as well, since he 
doesn't appear to have been at the mooting. 

’••''•11, ho told us about .Taffeo r, Company and 
nontion.,, some of the situations that the brokerage house 

hJ< ‘ ,n “ !M JnV ° lvod in * ”« that ~ - h„ mentioned 

-a , u Data Processing and generally told us about 

^’^iUtien and his own. and that he was inter¬ 
ested in tho smaller situations which could grow int o 
larger companies. 

Wo taU<hl ■* hout 1 ichard Packing, also. 
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7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 
19 
19 

30 ‘ 
21 
22 

23 

24 


0 Uhnt did ho say about Richard Packing, if you 
can recall, at that time? 

A I'o gave earnings projections, and this is a 

statement of what a company could earn, and he said that 
as of June of '69, which would bo about five months or so 
..*ft<;r wo wore talking, the company would earn 40<‘ a share 
and then in the following year it would be earning at a 83 
rate, and the year after that a rate somewhere from $5 to 
‘•'7 pec share, 

° Wa « Mr - Anton present at this time during this 
portion of the conversation? 

A do. 

Continue. Chat else did !lr. Deutsch sav about 
Richard Packing? 

M Cell, hr? said the same thing that Hugh Deane had 
ail, about it being a fast food company and he mentioned 
:lnt t toy also would build dune buggies, which are sports 
. ype cats, and that there would be — ♦■hat the main earnings 
'owor of the company would come from restaurants that would 
!o built, which ware to bo caller! Circus Wagons, which 
w.s tlv motif of the restaurant, and that CO of these 
would h< built bv 1970, that, they would be built by 
lranch isees, noonlo who had purchased franchises from the 


25 


n. p tnv . 
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SI C .\7 ; I'm j 


° rr y, your Honor .° \ didn’t 


‘S L l)i.' Inst. 


piocp of thaf .viswor. 


v,r:: C '° UKT: r.ot 1U> have tho 


, i.iej 


reporter read it 


(■'nswor road. 


I '■•ant to Show you what has boon narked as 

,:OWr, ' tt " t,!; <«n„tmcnti„„ and ask you to 

1 •" *•= ^ identify ,t generally. if you can . 

'■or you describe what that is for the Court and 


jury? 


tfs the reeonnendation information sheet I 
filled out at the time of that meeting with hr. Oeutsch. 


from i/Jv'rn? 


infornation contained „ n this sheet cane 


'• t’ron him. 

'!■ . Doutseh? 


. H.IP1.U: Tho ‘:ovorni,tont offers 33. 

Cr - 0CKt 1 asr,ln o your honor win admit It 
lo section far an Mr. Cohen is 


concorr: >■» 


’ n:,: C ° UWS That my disposition, unless 

object ion? 


m;A,,! Mi, y 1 b.ivo a voir dim, v 


vfiur Honor? 


.OUTM«H OI.TNICT COU-r «f 0 »TI«, «... COU.TNO U « 
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J '3 rnu u-h Hurley- 

2 

T!ir COURT: Yes. 

1 

''nrn dire r ;miimatiom 

l 

i-'Y HR.SFCAT.j 

5 

(.) Mr. Hurley, you indicated that this was made — 

6 

1 

tliis 3 3 for ident ification was made is a result of your 

7 

mooting in December or January of 19 .9. 

8 

As host I recall it, yen. 

9 

M 1 1 it it was not made in January of 1969, 

10 

i *a .*: it ? 

11 

A The date on it nays February of '69. 

12 

° this is not a contemporaneous document with 

13 

tli.? mooting that you have just testified to, is it? 

14 

V/oll, it miqht be a transcription of notes 

15 

I took there, or whatever, but, to the best of my 

-6 

knowledge , that is what I was told in that meeting. 


ci' 1 you take notes at the meeting in January? 

18 

. \ Which mooting? 

19 

o '."he meeting you just testified to, in December of 

20 

'08 or January of '69, at which timo Mr. Deutsch was 

21 

supposed to have oomo to Denver -- - 

22 

Yen . 

; 23 

•>r it could have boon February, and those are the 

24 

notes from the meeting. 

25 

>■ “hen vo'.ir testimony in not. that the mooting wan 
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' 6 rM " ch Mur icy 

'■ ,ry ' "• couW have been in February? 

”’ UW h " V, ‘ be - n l ’<'«*'nbor, January or February, 
> ih<ii t-jrio span. 

,,he " U - to *«>r be.t recollection, 

t,Klt ti.i'so notes v,vro made? 

!‘obru.tr: y 1, 

° V °" ’ nOW whetI ‘- or not these notes are 

' ° P ° th< ‘ n ° t0:: th,1t V ° U hac1 ' or Aether what appears 

0,1 ,;inr ' ‘ioc.imont war. made ,« tv , ». • 

° at the time of the mooting? 

• . believe everythin* in the doeubent was bade 

'I" .. —opt the baniinal uttl* 

"" n '' ,u,vc at sene later thne. 


z.'sr— 
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Mr. Hurley, I believe you testified that the 
Financial Venture Fund became effective approximately 
'larch 10, 1969; is that correct? 

A Yes. 

Q Did you have an occasion to speak with Hr. Deutsch 

prior to the effective date? 

■a 

A Yes, I did. 

And do you recall approximately when that tele¬ 

phone conversation occurred? 

A It would be sometime in February or early March. 

0 The latter part of February or early March? 

A I mean sometime in February or early March, yes. 

° Can V° u te ^1 the Court and jury what you said 
to Mr. Deutsch durina the course of that conversation 
and what he said to vou? 

HP.. S1X1AL: May we have the conversation delineatec 
as to in person or telephone and where? 

TI!I. COURT; I picked it up as telephone, and 
that was really because of a question put by the 


Covcrnmont. 


This discussion that you had with Mr.Deutsch 
prior fco March 10, 1969, which you are about to relate, 
v/as that in person or on the phone? 

r ’lfF wit: insS : On the phone. 
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(.an you tell me who were the parties 


who wore on the telephone? 

'-’Un WITNKSS: Myself and Mr. Deutsch. 

^ C ° URT: T wiU f ,ermi t an inquiry and this 
conversation will be received subject to connection 

• dative to the Messrs. Cohen and Ouboff. 

Would you now tell us, to the best of your 

• .'collection, what you -ni.l 

/ ‘ ni ' ^nd what Mr. beutsch said? 

Wl, Your honor, nay tho witness first 
bB q0al ' fi0U in of this conversation? 

T!!r C0 "' (T: •»<> «lroatlv net him. that 

'•’hat you mean? 

M "* SrnAL: Ye s, Your Honor. 

xHK COURT: Can you tell us who called Whom? 

1I!R WTTmSS: 1 holle ve he called me. 

•■'’I. <OTW, Did you recoonito tho voice of tho 

lac person von h.,.1 previously not in Denver? 
Tin: WITURSR: Yen. 

•IK. 5>!:CA.r,- Very well, your Honor. 

° Ho ahead, Mr. Hurley. 

HR COURT: dust one moment, please. 

(Pause.) 

"Hi: COURT: Sorry. 
n no ahead, Mr. Hurley. 
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"V Well,he said that Richard 1'acking Company would 

have a stock offering and that the funds could receive 
some shares from this offering. The stock was selling 
then in the 30's, 932 a share, or something. That this 
offering would be below that and that the fund would do very 
well will it and the stock should qo up thereafter. 

0 VJhat, if anything, did you do after that telephone 
conversation? 

A Well, v/c bought the- shares. 

0 How many shares did you purchase? 

A 5,000. 

0 At what price? 

A 928. 

0 Did the price of Richard Packing stock go up 
after that tine? 

A Yes, it did. 

0 Did you, as the portfolio manager, continue to 

buy Richard Packing stock? 

A Yes. 

0 I want to direct your attention to April of 
1060, Mr. Hurley. 

Did you have an occasion to go to Las Vegas at 

that tine? 

A Y •' s , I did. 
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1042 


2 

° l.’ho (lid you go with? 

3 

MIU Ronsor,: c °uld I have the date again? 

4 

'•Min COURT- I had it as April. 

5 

[! M ’'* FI:FPER: During April, your Honor. 

' 6 

Well, ] went, nyself, Hob Anton and Lambert 

7 

ilirchi nor. 

8 

° who Mr. Hirchincr? 

9 

A Tho vice-president for Financial Programs, and 

10 

ho did the trading for all the funds, tho stock trans- 

11 

actions, and our families went. 

12 

° Who did you moot with in Las Vegas at that time? 

13 

"r. "outsell, Mr. buboff, tho top men in several 

14 

companies, including Mr. Cohen, of Richard Racking. 

15 

" 00 V ° U SO ° Mr * Putsch in this courtroom today? 

16 

A Yes, I do. 

17 

MR. SI CAL: V.’o will acknowledge that, your Honor. 

16 

C0L,RT: is conceded the witness knows the 

19 

defendant Bernard boutsch. 

20 1; 

° you see Mr. buboff? 

21 

MR. nonsotit Conceded. 

22 

■••UK comr: U is conceded tlio witness knows Mr. 

23 

Stanley bubo ff. 

24 

° And Mr. Cohen? 

25 j 

f.!. BLOCK: Wo will concede that. 

1 

southern district court reporters. u.». courthouse 
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TJir COURT: It is conceded the witness knows 

the defendant Milton Cohen. 

o Was this the first time you met Mr. Ouboff? 

\ Yes. 

0 liow was he introduced to you? 

•\ By Mr. Oeutsch, "This is Stanley Duboff I have 

told you about. He is my partner." 

o You also made reference to the fact that you saw 

Ur. Cohen at this time? 

A Yes. 

n Was this the first time you met Mr. Cohen? 

A Yes, it was. 

o Where did you meet with Mr. Cohen and who was 
present? 

A We had a breakfast meeting, myself and Bob 

Anton, present with Mr. Cohen. 

o Durinq the course of that breakfast meetinq, 

what did Mr. Cohen say to you and what did you say to Mr. 
Cohen? 

MK. RKCAL: Objection, your Honor; limitinq 

objection. 

TIIR COURT: This is offered subject to connection. 
Mr. Cohen was there, and was either Mr. Deutsch or Mr. 

Uuboff at the breakfast meet inn? 
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Tackinq Company and I wna interested in how this company 
could become another McDonald's, and Hob Anton and I were 
askinrr Mr. Cohen questions and we were trying to determine 
the substance, the concept of the company. 

Q What did Mr. Cohen say to you in response to 
those cuestions? 

A He told us how this fast food restaurant would 
serve the public better than, for example, a McDonald's, 
iie said that it would manufacture hamburgers, making eight 
patties to the pound, rather than ten, like McDonald's, 
would put these natties ami about a bigger bun, use better 
ketchup, fresher pickles, put less ice nad more syrup 
in the coca-cola and use fresh potatoes for french fries. 

He talked about the decor being — the concept of 
the decor was a circus, and so there would be cole., 
pink and purple, there would be clowns and tent awninas 
and there would be accommodations for sitting down, which 
McDonald's didn't have at that time. 

He said that twenty of these were sold and that 
it looked like many more could bo sold -- well,it looked 
1 Lie il would be a success. 

lie described that t his was a change of his 
original, concept, which was to show movies on the wall 
while people ate hamburgers, and this had been a step 
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(Ir open court - jury present.) 

THE COURT: You may proceed, Mr. Feffer. 

BY MR. FEFFER: 

Q Mr. Hurley, approximately how long did you, 

Mr. Anton and Mr. Hirchimer remain in Las Vegas? 

A Two to three days. 

Q Did you return to Denver after this time? 

A Yes, I did. 

Q Did you have an occasion to speak with 

Mr. Deutsch shortly thereafter? 

A Yes. 

Q Was this in person or by telephone? 

A ny phone. 

Q Can you tell the Court and jury what you caid 

to Mr. Deutsch during the course of this conversation and 
what he said to you and approximately when it occurred? 

A Yes. 

Basically — 

MR. ROBSON: Subject to connection, of course, 


your Honor. 


Duboff. 


THE COURT: Yes, relative to Mr. Cohen and Mr. 


MR. SEGAL: May we have the time first, before 


the conversation, your Honor? 


■outhirn district court reporters. o.i. courthouse 
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t 

THE COURT: Yes, could you tell us, to the 
best of your recollection, the da^e or approximate date 
you had this telephone conversation with Mr. Dcutsch? 

THE WITNESS: It would bo late April or early 


May. * 

0 Again, Mr. Hurley, please tell the Court and 
jury what Mr. Deutsch said to you and what you said to him 
during this conversation. 

A Basically, r reflected the fart r was very 

impressed with Milton Cohen and with the? prospects of 
Richard Packing and that the fund — and T said that 
Bob An*on was, too, and that the fund would be interested 
in seeing all the stock in Richard Packing that he could 
show us. 


In other words, we wore buyers of the stock. 

MR. BLOCK: Mdu were what? 

THE WITNESS: Buyers of the slock. 

O Do you know whether Richard Packing had a stoc) 

split at or about this time? 

A Yes, it did. 

0 Can you tell the Court tnd jury whin you first 

learned of the proposed split? 

A Well, it had been mentioned in the first 
meeting in February — 


southern district court reporters. u.s. co jrtmouse 
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U 

With who? 

A 

With Mr. Deutsch. 

Q 

When did you next, have occas ion to speak about 

this split? 

A 

Well, about this time — 

0 

This would be when, approximately when? 

A 

May. 

Q 

Of '69? 

A 

' 69 . 

Q 

Go ahead. 

of this. 

MR. SEGAL: May wo have the circumstances 

your honor? 

• 

TUE COURT: Yes. 

Q 

Was this in a telephone call? 

A 

Yes. 

y 

With Mr. Deutsch? 

A 

Yes . 

0 

Go ahead, Mr. hurley. 

A 

no 3 aid that the stock was getting toady i *> split 

and asked how it should be split, or brought un thr general 

question 

of how if should be split, an<l 1 said well. 

I didn't 

have much preference, did it matter. lie said "Yes, 

it matters hov. you split a stock" and ho taunht me something 

new that 

I had not. know before: For example, a 5 -for- 4 
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stock split, * ans anyone who a humiro,! ...hare., after 

the split they win own 120 shares, where,,, jor 

for 1 stock split, if yon owned a hundred shares l.-fore 

the split, you would own 200 afterward, and said if j 

would be split to an odd ratio, that ople who did o„„ 

100 shares would then own an odd numhrr, they would own 

U0, or whatever, and that what they would do is either 

sell those 30 shares, for example, „ r t„*y would buy 

another 7a to round tliense.lv,-out so they would have 

200 shares, in any case, It would cause activity in the 

stock, which increases the supply and ,he demand at the same 
time . 

MR * BL0CK: If y° ur “«nor please, i would apprec¬ 
iate it if your Honor would say something to the jury. 

I remember when I was inquiring of Malmon about, the 
declaration of the stock dividend I used the term stock 
split at one time and your Honor said w, 11, a- wns thr 
declaration of a stock dividend. 

Now I gather it is one and the -;am. thin,,, 
ject to your honor's views on it, a. won .. 

your clarifying the point to , he jury. cause the two 

terms have been mentioned. 

Tins COURT: Yes, that Is true. IW, l caU y, 
there is a similarity, as . understand it, between a stock 
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MR. I'EFFFR: Thank you, your Honor 


106 3 


bY MR. FEFFER: 

y Mr. hurley, from whom did the mutual funds in 
Denver, Financial Programs, ourchns ’ shnrm of l'ichard 

Packing from? 

A Jaffeos. Company. 

Q Did you have a convomatron with Mr. Deutsch 

witn respect to the purchase.*’.:-, of I'icinnl Packing stock? 

A Yes, l did. 

Q When did this take place? 

A Well, it would be in May, April or May, of 1969. 

y Was this a telephone conversation? 

A Yes. 

q Again, can you fell the Court and jury wiat Mr. 
Deutseh said to you during the course of this conversation 

and what you said to him? 

MR. bbOCK: This again i subject, to connection? 

MR. SEGAL: Can we locate this with any more 

precision? 

THE COURT: Well, let's t'-y. 

First., this is subject to connection as to Mr. 

Cohen and Mr. Duboff. 

What Segal has asked lor, is can you pin down 
the date with greater certitude. 
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i 2 

Till; WITNESS: T am sorry, I can't. 

■ 

ti I 

3 

THE COURT: What is the best you i give us? 

< 

THE WITNESS: April or May ol '69. 

1 

5 

Q C,o ahead. 

4 ■ 

6 

A The point that hr made was that if v/r bouqht the 

1 

1 1 
■ 

7 

shares from daffee & Company would get better ^rici’s 


8 

than if we bought them anywhere, not there, bough* them on 

1 

9 

the street, so to speak, became .Jaffre would give them to 

|| 

1 

10 

us at the bid price plus a co'm.ii ssiou. 

t ■ 

11 

U Did he say anything else? 

i 1 

12 

A Well, the reason th it they could do tha* is that 


13 

they knew where the stock in Richard Packing was, basicallv, 


14 

so that tney wouldn't have to hunt around and drive up the. 


15 

! 

price by buying a few shares here and here and here and 


16 

making the pricing up. 


17 

| 

Q You made reference -- 


18 

MR. SEGAL: Your Honor, f would ask (hit tha* 


19 

last be stricken. That doesn't seem to tally wiMi anvthing 


20 

I 

the witness is saying. 


21 

U Is that what Mr. Drutsch said to you, Mr. llurlev? 


22 

A Yes . 


23 

THE COURT: There we have it. It will stand. 


24 

U I think you mad-> reference, to o bid price. 


25 

A Yes . 

■1 
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1867 



MR. FEFFER: Yes, your Honor. That would save 
everybody a lot. of time • 

MR. SEGAL: Your Honor, 1 don't, want this kind of 

offer made. I think that is improper. 

Q In July of 1969 do you know how many units. 

Circus Wagon units, had been contracted for or were in the 
process of being contracted for? 

A Yes. 

Q How did you learn that? 

A From Mr. Deutsch. 

Q Was that, in a telephone conversation? 

A Yes. 

Q Can you tell the Court approximately when that 

conversation took place? 

A July of ’69. 

U Can you tell us what Mr. beutsch said in that. 

conversation and what, you said? 

THE COURT: This will be subject, to connection 

relative t.o Mr. Cohen and Mr. Duboff. 

A He said there were a hundred sold — roughly 
a hundred, and a hundred more ready to be sold, near to 
closing. 

Q Did you say anything to him in this conversation? 
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A Yes, I did. I said, "Well, that will take 
some money to build those units." 

Q What did he say? 

a 

A Well, there is a Richard franchise investment that, 
had a million or so dollars to do it, and he said a 
union pension fund, or some money to do with the union, 
in the amount of 15 or 20 million probably would be 
available. 

Q Have you ever seen a report of any type, an 
investment report:, of any type on Richard Packing Company? 

A Yes. 

Q How many? 

A One. 

Q Which one was that? 

A It. was a mimeographed copy of a report 

by a Mike Papworth. 

THE COURT: I believe counsel is requesting 
Deutsch's Exhibit A in evidence. 

Mr. Segal, do you have that? 

MR. SEGAL: We are looking for the one that was 

marked, your Honor — here it in, l have it. 

Q I am going to show you wha t lias bee n marked 
and received in evidence as Defendant Deutsch's Exhibit A 
and I ask you to look at it. and ask you whether that is the 
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report you are referring to. 


A 

Yes. 


Q 

You testified that you saw this report 

Can you 

te 11 the 

Court and jury how you received it? 


A 

From Mr. Deutsch. 


Q 

Have you ever seen an annual report, of 

Richard Pack- 

ing Company? 


A 

No. 



MR. SEGAL: May we get a date, on when 

this report 

was received? 



THE COURT: I think it is .something you 

might, want 

to go into on cross examination. Why don't- you 

leave that.. 

unless the government wants to bring it up now. 


Q 

Do you recall the approximate date whe 

n you 

received 

the Papworth report? 


A 

The best I could place it would be May 

or June 

of '69. 



Q 

Have you ever seen an annual report for Richard 

Packing 

Company? 


A 

No. 


Q 

Did you ever have a conversation with 

Mr. 

Deutsch 

with respect, t.o an annual report? 


A 

Yes, I did. 


U 

Please t.cll the Court and jury when the first 
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3uch conversation took place? 

A It was in July or August, of '69. The company's 
year had ended. 

Q Was this a telephone conversation? 

A I believe so. 

Q I believe you ma..e reference to the company's 
year ending. Can you explain that? 

A Well, our accounting period ended in June of '69, 
the fiscal year, so to speak. 

U In this conversation please toll the Court and 
jury what you said to Mr. Ueutsch and what he said to you? 

MR. BLOCK: Again, subject to connection? 

THE COURT: As to Mr. Cohen and Mr. Duboff. 

A I generally was saying "Where are the financial 
<rports, where is the annual report, on the company?" 

Q What did he say to you? 

A He said it would be coming. 

Q Approximately how many times thereafter did you 

speak with Mr. Dcutsch on this same subject.? 

A Five or ten, maybe. 

Q Were these by telephone? 

A Usually, yes. 

0 Again, can you state to the Court and jury what 
you said to Hr. Ueutsch on these occasions? 
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A That there snould be — 

MR. SEGAL: May we have the times, your Honor? 

THE COURT: Let me ask you this: Do you remember 
the dates that you had these five or t?n, I think it was, 
conversations with Mr. Deutsch? If you don't remember 
the exact dates, within what period did you have these con¬ 
versations? 

THE WITNESS: The period of July or August through 
the end of that year. 

THE COURT: So that between July or August 1969 and 
the year ended you had some five or ten conversations wherein 
you asked Mr. Deutsch about, the annual report? 

THE WITNESS: Yes — well, about financial in¬ 
formation . 

MR. SEGAL: Then, your Honor, I ask that state¬ 
ment be stricken about asking for financial reports or 
the annual reports. 

0 Were you asking for both, Mr. Hurley? 

A Well, an annual report is a financial report. 

THE COURT: You take them the same? 

THE WITNESS: Yes, sir. If there were other 

financial reports, I would want those too. 

Q What did Mr. Deutsch say to vou in these conver¬ 
sations, if you can recall? 
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A That it would be coming. 

Q Did it. ever come? 

MR.SEGAL: Your Honor, we are talking about "it" 

and this witness describes it as two different things. 

THE COURT: Did any annual or financial report 
ever come, i.e., was it ever furnished to you? 

THE WITNESS: No. 

Q Did you have an occasion to meet with Mr. Doutsch 
in late February or March of 1970 in California? 

A Yes, I did. 

Q Where did this meeting take place? 

A At. the Beverly Hills Hotel. 

Q Who was present, at. this meeting? 

A Myself, Mr. Deutsch and John Marcou. 

Q Who was John Marcou? 

A A stock broker. 

Q Can you tell the Court and jury what Mr. Deutsch 
aid to you and what you said t.o Mr. Deutsch during 
this meeting? 

A We talked about a number of things and we were 
talking about Richard Packing and I was just generally 
asking how come the company wasn't doing as well as it. 
was supposed to be doing and, you know, was the money there 
to build the franchises, why had not ns many franchises 
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ben sold as had been projected, and, in general, I was 

just asking about the company and expressing some disappoint 

ment with it. 

Q What did he say to you? 

A Well, he said "It will be okay. Don't, worry 
about it." 

q Did he say anything else? 

MR.BLOCK: Who is this, Drutsch, speaking? 

MR. FEFFER: Yes. 

MR. BLOCK: It is Deutsch and Duboff present 

MR. ROBSON: Duboff is not present. 

TliK COURT: Are you making a request? 

MR.BLOCK: Subject to connection. 

THE COURT: Subject to connection as to the 

Messrs. Deutsch and Duboff. 

When was this meeting? 

THE WITNESS: Early winter of '70. 

Q Did he say anything else? 

A He said the money was there to build the fran¬ 
chises, and so forth, and I got a little angry 

MR. SEGAL: Objection, your honor, to anything 

other than the conversation. 

THE COURT: Let's disregard that, ladies and 



gentlemen 
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Q Can you give me what Mr. Deut.sch said only, ir sjme 

detail? 

A Well, he was saying that the financial reports 
would be on the way, that, the franchises had bc'-n sold, 
or were about, to be sold, and that things would be okay, 
the stock would do all right. 

0 Was there any discussion about the financial -- 
MR. SEGAL: Objection. 

THE COURT: Yes, you arc leading. The objection 

is to form and properly taken. 

0 Was there anything else said? 

A Yes. 

0 Go ahead. 

A We talked about the -- I have already said this, 

I think — about the money to build thorn — 

MR. SEGAL: I object to anything further, if he 
has already said it. 

Q Is there anything in addition to what you have 
related to the Court, and jury that. Mr. Ueutsch said? 

A Yes. 

Q Can you please tell mo. what that is? 

A Well, it wouldn't make much sense unless 

I say what. I said. 

THE COURT: Of course you can nay what you said 
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as well. It is a conversation and it takes two to con- 
verse. 

{? 

A 'I said I felt like selling all the Richard 
Packing. 

Q You felt like selling all the Richard Packing, 

yes. 

MR. SEGAL: Your Honor, we don't need the re¬ 
petition by the questioner. We need the conversation. 

THE COURT: We are trying to get it now. 

We have a certain amount of the conversation, but I think 
the witness had not finished. Would you proceed? 

q What did Mr. Deutsch in response to that 
comment of yours? 

A He said couldn't he get out lirst. 
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2 

Q 

Wha i» did you say? 



3 

A 

I walked away. 



4 


MR. BLOCK: I didn't get that. 



5 


THE COURT: I didn't, either. 



6 


THE WITNESS: I walked away. I didn't say 



7 

anything 

• 



8 

Q 

When did you leave Financial Venture Fund? 



9 

A 

June of 1970. 



10 

Q 

Do you know a Perry Leff? L-e-f-f? 



11 

A 

Yes. 



12 

Q 

Who is Mr. Leff? 



13 

A 

He is the president or was the president of 



14 

Dimension 

5, Limited, which is a company Venture Fund 

had 


15 

invested 

in. 



16 

Q 

Did yea have an occasion to see Mr. Leff at 



17 

approximately that time, June of 1970? 



18 

A 

Yes. 



19 

Q 

Where did you see him? 



20 

A 

In his offices in Century City, which is in 

Los 


21 

Angeles, California. 



22 

Q 

At that time did you have occasion to speak 

with 


23 

Mr. Deutsch? 



24 

A 

Yes, I did. 


' 

25 

Q 

Was that by telephone? 


L 
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TH 1 COURT: Would you tell us what he said and 
what you said? 

THE WITNESS: Well, I said that Perry’s company 
could do all right, but it was running out of money and 

could we get some money for it, and he was overseas at the 

time — 

Q Do you know where he was? 

MR. BLOCK: Who was overseas? 

THE WITNESS: Mr. Deutsch. 

A He was in Israel or Switzerland. 

Q Go ahead. 

A That is the best I can recall. 

Q Go ahead. 

A I can summarize what I said by saying I came 
on strong for Perry Leff and to get money into Dimension 5, 
and 1 asked Mr. Deutsch if he could raise money for the 
company. 

MR. ROBSON: If your Honor please, I object 
on the ground that I don't see any relevance to this conver¬ 
sation. 

THE COURT: May I suggest that I do and I am 
going to overrule your objection. 

MR. SEGAL: May we come to the side bar, your 

Honor? 
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TH 1 COURT: No. I want to hear the rest of 
this conversation between Mr. Deutsch and the witness, 
and then if you still want to come to the side bar with 
the next phase of the matter, we can do it, but I see 
the relevance here and I am going to permit the inquiry. 

You spoke on the telephone, you said, with Mr. 
Deutsch who was overseas at the time and you thought he 
was in Israel or Switzerland? 

THE WITNESS: Yes. 

THE COURT: What did you say and what did he say? 

THE] WITNESS: Well, I said that I thought Perry’s 
company could come out of its problems okay if it had 
some money to operate at this point, and could Mr. Deutsch 
get some money for the company. And he said he would 
look into it, and we spoke again on the same subject by 
phone — 

Q When was this? 

A A couple of hours or a day after. It was in the 
same time period and because of the time difference — 

Q You were in California? 

A Yes. 

Q Go ahead. 

A He said he would commit a hundred thousand 
dollars to Dimension 5, Limited. 


SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. CO T-4SS0 













5 munch 


lit 80 


639 

Hurley-direct 
Did he say anything else? 

A That's all. 

MR. SEGAL: I would like to come to the side 
bar, your Honor. 

THE COURT: You may. 

MR. SEGAL: Do we have now the full conversation, 
your Honor? 

MR. FEFFER: That's it. 

(At the side bar.) 

MR. SEGALi your Honor, I an, outraged at a cheap 
shot. The only reaeon why this came in and they know why 
it came in was because he wanted to get Switzerland into 

this tning and that is the only reason for this conver- 
sation. 

It has nothing to do with these matters and all 
It is is prejudical, damned bold prejudice, and the 
Government knew it and there is no reason for this to 
come in. This is not relevant, all it is is throwing mud 

on this man and getting innuendo for no reason into this 
record. 


MR. FEFFER! Your Honor, if you recall, a man's 
name was brought up during Mr. Shwidock's cross-examination 
Joe Glaeser, and there was considerable cross-examination 
y . Robson as to Mr. Shwidock's alleged connections with 
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Israeli and Swiss banks overseas, not during the time of 
the conspiracy, but during '72 and *73, to try to paint 
the picture Mr. Shwidock was sending those checks — 

THE COURT: Yes, 1 remember the whole bit. 

MR. FEFFER: I will demonstrate through this 
witness and a subsequent witness that, in fact, the man 
dealing with Mr. Glasser and that Swiss bank was none 


other than Bernard Deutsch. 

MR. SEGAL: This is as collateral a matter as 
we could get into. We have every right to go into a 
witness, but this man is on trial now and the same rules 
don't obtain as to the admissibility of evidence. If 
we are trying to cut this man down, then maybe they will 
have an opportunity if the defendant takes the stand, but 
to do it in this way, to have his rights, his freedom 
biased by this kind of thing is reprehensible, beyond 
description. 

If we wanted to do this with a witness, you cannot 
say it is the same thing. 


THE) COURT: If you are goinq to make extensive 
inquiry into matters, and I have given you a lot of 
latitude on cross-examination, you have to be prepared for 
the Government to come back in the same areas. 

MR. SEGAL: I was cross-examining Mr. Shwidock 
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and how does that leave my client open to be examined 
through this witness? 

MR. FEFFER: That was by Mr. Robson, your 

Honor — 

MR. ROBSON: Let me say something — 

MR. SEGAL: Your Honor, we are talking about a 
man on trial who, if he is going to be convicted, has to 
be convicted by a preponderance, by evidence beyond a 
reasonable doubt, but not by this kind of fishwife kind 
of hawkery we are getting. 

MR. ROBSON: If i were to cross-examine a 
witness and bring in the fact that he had been convicted 
of a crime, would that authorize the Government to intro¬ 
duce evidence that the defendant had been convicted of a 
crime? We cross-examined the witness for the purpose of 
casting doubt on his credibility and that doesn't 
authorize the Government to introduce collateral evidence 
of some other act of the defendant, unless the defendant 
takes the stand, at which time I assume you have a right 
to go into anything within reason. 

MR. SEGAL I don't know there is anything I can 
do, but respectfully I move for a miatrial. 

TH 1 COURT: Among other things, Mr. Segal, your 
request to come to the side bar was after — I don't 
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recall the context of the whole thing — after the 
damaging testimony had been admitted into the record, and 
it was about one question thereafter. 

MR. SEGAL: Your Honor, the Government made a 
representation to the Court and they got into a conver¬ 
sation and they knew that the conversation with my man woulr 

I 

be germane and would be unexceptional, providing that 
conversation was profferable or was properly done. 

THE COURT: It must include, to be admissible 
against your man, an admission against his penal 
interests and you feel what was said here was in any way 
an admission against the penal interests of your client? 

MR. SEGAL: Absolutely not, your Honor. 

THE] COURT: You feel the portion of this witness' 
testimony which relates that your client was in Israel 
or Switzerland at the time is in no way germane to any 
issue here in this Court, in this information? 

MR. SEGAL: Your Honor, this is not a proper 
manner of getting at that kind of evidence, and if the 
Government is going to argue because of the presence of 
my man in a foreign jurisdiction that proves the fact that 
they are in some way, or that he is in some way receiving 
money, well then, I think that the whole matter 
of jurisprudence has taken a turn that I have been completely 
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unaware of. 

THE3 COURT: Have you heard of inferences? 

MR. SEGAL: Yes, but they are unfair. 

THE COURT: Have you heard of circumstantial 

evidence? 

Let me hear from the Government. 

MR. FEFFER: We are going to establish, your 
Honor, and it is very germane to the information in this 
case, that Mr. Deutsch had a relationship with the Reiss 
Bank and that is of the utmost importance in terms of 
the credibility of Mr. Shwidock, as to whether he was 
sending checks to the Reiss Bank for his own benefit, as 
Mr. Segal and the defense counsel argued, or whether in 
fact, through circumstantial evidence, and other means, 
we can establish that Mr. Deutsch was the person who had 
the relationship with the Reiss Bank and thereby prove 

that when checks went to the Reiss Bank they went to him, 
or to his benefit. 

MR. ORENSTEIN: Your Honor, in light of all the 
testimony that has gone in, I submit it is so highly 
prejudicial with respect to Mr. Cohen that now is the 

time, if at any time, that he should be severed from this 
case. 

TH 1 COURT: The answer to your application is no 
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2 whether Mr. Glaeser was associated with Jack Reiss in both 
an Israeli Bank and the Reiss Bank, and these questions 
went to '72 and *73. Certainly we are entitled, your 
Honor, to show it was not Mr. Shwidock's relationship 
with the Reiss Bank, that Mr. Deutsch had the relationship. 
We have the right to answer insinuations made 

like that. 

THE COURT: Wouldn't it be at least proper to 
tell the jury that this last conversation should be 

utterly and completely disregarded relative to Mr. Cohen and 
Mr. Duboff? 

MR. FEFFER: Yes, your Honor. I would have no 
objection to that. 

THE COURT: That is what I will do. 

MR. FEFFER: We are entitled to show by any means 
we can that Mr. Deutsch rather than Mv. Shwidock had this 
relationship with the Reiss Bank, whether it was before 
or after the time in question. The relationship with 
the Reiss Bank is very strong circumstantial evidence. 

THE COURT: I will tell the jury to completely 
disregard this last telephone conversation in their con¬ 
sideration of this case as it relates to Mr. Cohen and 
Mr. Duboff. 

MR. BLOCK: I would like to say something, your 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


22 


23 

24 

25 


Honor. May I? 

THE COURT: You certainly may. 

MR. BLOCK: Your Honor, there is complete, and I 
say this with all due respect, inconsistency, because 
your Honor is letting this all come in subject to connection, 
as I understand it — 

THE! COURT: But it would have to oe in furtherance 
of the conspiracy. I have some difticulty, Mr. Block, 
in seeing this conversation, which might be construed as 
an admission against the interest of Mr. Deutsch, to be 
in furtherance of the conspiracy. 

First, it happened rather iate in point of time, 
toward the end, and therefore I am thinking of various 
problems, and that is basically why I came up with the 
comment which I did. 

MR. BLOCK: Then I would like to suggest this, 
your Honor, that your Honor's direction to the jury will 
be insufficient to counteract the prejudice arising from 
this evidence, and I cite to your Honor Krulewitch and 
Bruton and I again renew the motion for a severance, and 
I make that point very specifically, because I don't 
think your Honor's direction undoes the damage that has 
been done. 

TH ; COURT: I don't think we have that type of 
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a situation here. I recognize the point, as it was so 
well stated in Krulewitch, but under the circumstances I 
would suggest there is a lot more subtlety to this conver¬ 
sation than there was to the evidence in Krulewitch. 

MR. ROBSON: I still have the same objection. 

I don't think that there is the slightest possibility in 
the world that any instruction your Honor gives under the 
circumstances could separate in the minds of the jurors 
Duboff and Deutsch with respect to these checks. 

THE COURT: If you object, both Mr. Block and 
Mr. Robson, to my giving a curative objection at this 
time, I will not. 

MR. BLOCK: I am just saying you are not going 
far enough. That's all. 

*R. ROBSON: I am saying that obviously if 
you overrule my objection, after all the discussion, then 
of course, I at least want that, but what I am saying 
is that I think that is not an adequate treatment and I 
think the evidence should not be permitted in. I think 
it is so collateral, so prejudicial, and if they — first 
of all, this witness didn't even testify the money that went 
to the Reiss Bank was for the benefit of Deutsch or 
Duboff. His testimony was pretty clear, that he said it 
would be to everybody's benefit to send money to the Reiss 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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Bank. Now we have inference that because he knew somebody 
in the Reiss Bank, spoke to somebody there — 

THE COURT: You have to go tack to the beginning. 
How did Shwidock ever get to know anything about the Reiss 
Bank? 

MR. ROBSON: I don't know. I just know he 
testified about that. 

MR. FEFFER: Your Honor, this was in the way 
of a preliminary conversation and there will be no doubt 
through other evidence that we can establish at the end 
of the conspiracy or the post-conspiracy that Mr. Deutsch 
had a positive relationship with the Reiss Bank. 

THE! COURT: If you can do that, wouldn't you 
be safer if I told the jury to disregard the conversation 

as to all the defendants? 

MR. FEFFER: No, because this conversation is 
part and parcel of the necessary piece of evidence. This 
is necessary, preliminary conversation to understand the 
balance that is coming in. 

MR. SEGAL: Your Honor, you have indicated the 
difficulty that this raised clearly with respect to two 
of the other defendants here -- 

THE COURT: I don't see it in furtherance of 
the conspiracy, to be candid with you. 
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MR. SEGAL: I think the same inhibiting factors 
that relate to those two factors, being outweighed by the 
prejudicial effect of this, makes it equally inadmissible 
against Mr. Deutsch. 

In addition to the arguments I made this morning, 
now the Government is trying to build an inference on an 
inference and reach a conclusion way down the block, and 
this conversation doesn't even relate to Richard Packing 
stock. They are trying to build on the fact that some 
Dimension 5 outfit needed financing and this witness got 
in touch with my man and his recollection is that it was either 
in Switzerland or in Israel and that recollection, I would 
say, is extremely important, but the point is that at 
this point this evidence is so prejudicial, this is building 
on such a thin inference, and so extraneous to the issues 
of this case, and unprobative of any kind of material at 
all, that I respectfully ask it be stricken, and I would 
also make my motion for a mistrial, which I think I have 
mentioned already. 


THE! COURT: Number one, I am prepared to tell the 
jury to disregard this last telephone conversation in any 
way, shape or form as it relates to Mr. Duboff. Relative 
to Mr. Deutsch, I am prepared to consider a subsequent 
motion by you, either a renewal of this motion or a motion 
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to strike it in the event that the Government doesn't 
follow through with its offer of proof in a manner 
which I believe to be relevant, competent, material and in 
every way proper. 

MR. SECAL: Can the Government at this time qive 
us an offer of proof so that we know what it is like, so 
I don't have to sit here and be distinguished from these oth 
two individuals while I am waiting for something that may 
not pan out? Your Honor, I bet they can't do it. 

THE COURT: I am prepared to ask the Government 
to make a representation at this time. 

MR. FEFFER: All I can say, your Honor, is this, 
because I feel this is one of the situations your Honor 
gave us leniency in, in not disclosing the names of 
witnesses and giving up 3500 material ahead of time -- 

THE COURT: Without tellinq me the "who,” tell 
me the "what." 

MR. FEFFER: That a portion of the proceeds that 
went to Dimension Management came from Reiss. 

THE COURT: And Dimension Management-- 
MR. FEFTER: -- is a company that Mr. Lcff was 

with, that Mr. Deutsch introduced to the Fund, that the Fund 
bought stock in, but that is irrelevant, your Honor -- 
MR. SEGAL: It is your offer of proof -- 
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MR. FEFFER: Dimension 5, your Honor, is not 
the relevant thing here. The thing is that Mr. Deutsch was 
able to get money from the Reiss Bank to provide Mr. Leff. 
That is relevant. How Mr. Segal can sit here and say — 

MR. ORENSTEIN: The witness is listening to 
everything that is being said here. 

MR. SEGAL: How can you prove that check came — 

MR. FEFFER: We can establish by this means a 
clear nexus between Mr. Deutsch and the Reiss Bank. 

Mr. Robson and other counsel spent considerable 
time trying to put the inference in the jury's mind that 
it was Mr. Shwidock who knew Jack Reiss and Glaeser and 
Zysman and Swiss banks, and they were trying to draw the 
inference it was Shwidock. 

MR. ROBSON: The inference I was trying to draw 
was — I asked Mr. Shwidock, "Wasn't the account you met 
with Mr. Reiss Mr. Zysman," and that Shwidock developed 
his own relationship with the Reiss Bank. 

THE COURT: That is the way I heard it, and that 
is why I think — 

MR. FEFFER: Mr. Robson even showed an exhibit, 
which he did not offer, which had something about Israeli 
banks on it. I don't recall the number. 

He was trying to establish that Mr. Shwidock 
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was involved in an Israeli land deal with the Reiss Bank 
checks and thereby establish a relationship between Reiss 
and Shwidock. 

THH COURT: Gentlemen, I am ready to rule. 

I deny the motion for a severance. I deny the 
motion for a mistrial. 

I am prepared to give limitinq instructions 
which I indicated vis-a-vis the Messrs. Cohen and 
Duboff, and I will consider your application further, Mr. 
Segal, as the proof develops. 

(In open court; jury present.) 

ThL COURT: Ladies and gentlemen, I direct that 
you disregard the last telephone conversation testified 
to by the witness in every way, shape and form in your 
consideration of the case against Mr. Cohen and Mr. Duboff. 

With regard to your consideration of the case 
against them, I direct that you erase this last conver¬ 
sation testified to by the witness from your minds. 

I note the hour and since I have some other 
matters which we will be taking up tonight and also will 
have to take up first thing tomorrow morning, I think that 
it would be an appropriate time for us to recess for the 
day. 

Ladies and gentlemen, wo will recess now, and 
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2 

because of something that must be taken care of in the 


3 

morning, I will direct the jurors to return to begin 


4 

hearing this case again tomorrow morning at 10:00 a.m. 


5 

That is a little later than we have been starting. 


6 

Tomorrow morning we will begin promptly at 10:00 a.m.. 


7 

and I would direct the jurors not to discuss the case among 


8 

themselves or with any other person or remain within the 


9 

hearing of the voices of any other people who might be 


10 

discussing the case. 


11 

Should you see, hear or read any publicity 


12 

relative to this case, I direct that you report the matter 


13 

to me at once and, finally, I request you to continue to 


14 

keep an open mind on all facets of the case until the 


15 

case has been concluded. 


16 

The jury is excused and is directed to return at 


17 

10:00 a.m. tomorrow morning. 

1 

i 

18 

The witness may stand down. You, sir, are directed 


19 

to return at the same hour. 


20 

(The jury leaves the courtroom.) 


21 

(The witness leaves the courtroom.) 


22 

THEI COUKT: This is off the record. 


23 

(Discussion off the record.) 


24 

25 

(Adjournment taken to April 8, 1974 at 10:00 a.m.) 
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v. 

MILTON COHEN, et al. 


May 8, 1974 
10:45 a.m. 


(Trial resumed - jury present.) 

THE COURT: Good morning. 

I want to apologize to you ladies and 
gentlemen. I had another matter on and it started a few 
minutes later than I expected and ran a few minutes longer 
than I expected. So we are getting somewhat of a late 
start this morning, but r do want to take the full respon¬ 
sibility for it, because it. was a natter completely 
unrelated to the case here and it just took a little 
longer. 

I think I have indicated to you that I am 
charged with several hundred different cases and occasion¬ 
ally over a trial that runs a period of time there are 
other counsel in the other cases who require me to take 
some time awav from you. I try to schedule most of the 
thinqs very early in the morning or afteryou have left 
in the afternoon, but sometimes there are not just enough 
early mornings and afternoons and this cut into our 
morning. 
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We will proceed now, continuing with the 


direct examination of Mr. Hurley 


Mr. Hurley, you were placed under oath yester¬ 


day. Ho you understand that you continue your testimony 


under the oath administered yesterday? 


THE WITNESS: Yes, sir 


JOHN 


HURLEY, 


resumed the stand and 


testified further as follows: 


DIRECT EXAMINATION CONTINUED 


BY MR. FEFEER: 


Mr. Hurley, I am going to direct your atten¬ 


tion to July of 1969. Did you have an occasion at that 


time to go to I.as Vegas? 


Yes, I did 


Who did you meet in Las Vegas? 


There were a number of people there, including 


Mr. Doutsch and Mr. Duboff 


Did you have a conversation with Mr. Deutsch 


and Mr. Duboff while you were in Las Vegas? 


Yes, I did. 


Can you tell the Court: and jury, as best as 


y>u can recollect, what Mr. Deutsch and Mr. Duboff said 


and what you said? 


MR. BLOCK: This is subject to connection agairJs 
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Mr. Cohen. 

THE COURT: Indeed. 

A Well, we talked about a number of things. At 
one point I had a conversation with Mr. Deutsch alone _ 

Q So Mr. Duboff was not present in this conver¬ 
sation? 

A No where Mr. Deutsch indicated that — 

MR. SEGAL: I am going to ask your Honor that 
the. witness testify to what was said, not what was indi¬ 
cated . 

THE COURT: Yes. You will be required here, 
under our rules of evidence, to either indicate the words 
which were spoken or the substance of what was said. Do 
you understand? 

THE WITNESS: Yes. 

THE COURT: Not "he indicated" and also I 
want you to avoid how yau felt at the time. That is not 
germane here. It will be gernmane as to what was said. 

You can now tell us about this convernaion, 
to the best of your recollection, in words or substance. 

A The substance of what Mr. Deutscl. said to me 
was that he and Stanley were not too happy at Jaffee & 
Company and that they were thinking of opening a new 
brokerage business, would I be interested in joining this. 
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I said "Not in New York. T like the west." 

He said, "Okay. We will think about it. We 

have to net. clearance from whoever to do this. 

q Did you have occasion to speak with Mr. Deutsch 

in late December 1 60 or early January, 1970? 

A Yes, I did. 

o Was this by telephone? 


A Yes. 


Q Can you tell the Court and jury on that occasion 

what Mr. Deutsch said to you and w^at you said to Mr. 
Deutsch? 

MR. SEGAL: Your Honor, I would object to any 
further conversation arch as the one we have just heard. 

THE COURT: What is the date of it? 

MR. SEGAL: Late December '69, early 1970. 

It is the subject matter that I am objecting to. 

THE COURT: Do you wish th° United States 

Attorney to make ai. offer of proof? 

MR. SEGAL: Yes, your Honor. 

MR. FEFFER: It is the same subject matter as 
related by the witness as to the conversation he had in Las 


Vegas 


about? 


E COURT: The one he just finished talking 
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7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 ' 
21 
22 

‘ I 

24 

25 


& 


MR. FEFFER: 
MR. SEGAL: 


It is on the same matter. 

I just have a standing objection 


to that, your Honor. 


THE COURT: You have. 

Who was present at this discussion — 

MR. FEFFER: a telephone conversation, your 

Honor. 


THE COURT: Who was on the phone? 

THE WITNESS: Myself and Mr. Deutsch. 

THE COURT: Then this will be received subject 
to connection as to Mr. Cohen and Mr. Duboff. 

You may now tell us about the telephone 
conversation. 


MR. ROBSON: Your HOnor, 
I note I have a general objection in 
to-connection objection? 


for the record might 
addition to the subjecjt- 


TI1E COURT: Very well. 

MR. BLOCK: I join in that, your Honor. 

A The substance of the convorsatio,,, Mr. Oeutsch 
said that the brokerage house that he had mentioned in the 
summer was open, there was a man there running it, who had 
sold a store and put up money to open the brokerage house, 
and that it was in operation and that myself and Paul 
Krueger who was a fund manager for Steadman Fund in Los 
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Angeles should come to New York -and discuss the west 
coast operation of this brokerage firm. 

0 Did you thereafter go to New York City? 

A Yes, I did. 

0 Approximately when was this? 

A January of '70. 

Q l/here did you stay at that time? 

A At the Regency Hotel. 

Q I want to show you what is marked as 

Government's Exhibit 36 for identification and ask you to 
look at this and to identify it, if you can. 

A T believe it is the sign“in slip for the 

Regency. It has — 


can recall? 


for you? 


That s okay. What is the date on that, if you 


It says "Departure: 1/20." 

Does this represent the hotel bill or sign-in 


For my self and Mr. Krueger. 

MR. FKFFKR: The government offers Government-'s 


Exhibit 36. 


THE COURT: Show it to counsel. 

MR. BLOCK: I take it that is taken subject to 
connection as far as Mr. Cohen is concerned? 
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THE COURT: That's correct. 

(Pause.) 

MR. SEGAL: I have no objection, your Honor. 
TIIE COURT: Mr. Robson? 

MR. ROBSON: I have no objection. 

THE COURT: Mr. Block, y,urs is subject to 
connection, is that right? 

Mtf• BLOCK z Yos, sir. 

Tllr COURT: it will bo received in that vein 

(Government's Exhibit 36, received in 
evidence.) 
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THE COURT: This is dated January of 1970, 
is it? I am trying to make it out January, 1970? 

MR. FEFFER: I believe it says 1/70, your 

Honor. 

THE COURT: It says 1 with a slash, but not the 

year. 

MR. FEFFER: 1/20, is that correct? 

THE COURT: 1970. 

MR. FEFFER: Then there is a time stamp 
here. May I refer this to the jury, your Honor? 

THE COURT: Yes, this is in evidence, ladies 
and gentlemen, and is received subject to connection rela¬ 
tive to Mr. Cohen. 

(Mr. Feffer read to the jury from Government's 
Exhibit 36, in evidence.) 

Q Did you have an occasion to meet with anybody 

at the Regency Hotel at that time? 

A Yes, I did. 

0 Who' did you meet with? 

A Well, there was a meeting, I believe it was 

in my room, of several people. Mr. Deutsch, Mr. Duboff, 

Mr. Krueger, Mr. Ryback, myself and there were several 
other people whose names I can't remember. 

0 Approximately how long did that meeting last? 
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A I would say two hours, three hours. The 

other people whose names I can't remember were there for 
general discussion. 

0 How long were they there for, approximately? 

A They were ther for a half-hour, an hour. 

0 I'm going to direct your attention to the time 

period after these people left the room. Who was remain¬ 
ing in the room after these people left? 

A Mr. Deutsch, Mr. Duboff, Mr. Ryback, Mr. 

Pfluoger and myself. 

Q Wno is Mr. Ryback? 

A He was introduced as the man who was the 

President of New Dimensions Securities, which was the name 
of the brokerage firm, and who had sold a variety store anc 
put up the money for opening this brokerage firm. 

C Can you tell the Court and jury the conversa¬ 

tion that took place in that room from Mr. Deutsch, Mr. 
Duboff, Mr. Ryback and yourself? 

MR. BLOCK: If your Honor please, I have a 
general objection, as well -- I assume you're admitting it 
as well as admitting it subject to connection to Mr. Cohen' 


THE COURT: Yes. Mr. Robson? 

MR. ROPRON: T have a general objection to 
this whole line of questioning, your Honor. I wouldn't 
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keep repeating the objection. 

THE COURT: And Mr. Segal. 

MR. SEGAL: I have an objection. 

THE COURT: There will be a standing objec¬ 
tion to preserve the record so far as you gentlemen are 
concerned. I think perhaps, gentlemen, if it is agreeable 
to you also, the jury can be instructed now that whenever 
there is a conversation, until T tell them differently, 
which is not participated in by one of the defendants, it 
is received subject to connection as to that person who is 
not a participant in the conversation. 

If you wish to have these further instructions 
made to the jury, of course, I will do that. Rut I want 
to instruct the jury that under the rules of evidence, if 
one or another of the defendant is not present, the testi¬ 
mony which you are hearing about a conversation in person 
or on the phone, as to the one who is not a participant 
in the conversation and who was nr as: c is 

received subject to connection, •> ructed you earlier 

in the case. 

MR. BLOCK: Thank you, ’our Honor. Does that 
mean that we don't have to raise then to point it out? 

THE COURT: I would suggest if that's satis¬ 
factory to counsel, that might be better. Then we could 
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hove continuity, end T know th- jury understands. Very 
well. 

Q Go ahead, Mr. Hurley. 

A WE11, we discussed the substance of the conver 
sation was the opening of a west coast branch, so to speak 
of this brokerage firm and the basis on which Mr. Pflueger 
and I would join New Dimensions Securities. We indicated 
that we would not wish to remain employees and that we 
would like to have a percentage of the business. That was 
satisfactory to the other people and Mr. Deutsch -- 

MR. SEGAL: Objection, your Honor. 

THE COURT: What was said? Let's disregard 
"that was satisfactory to the other people," ladies and 
gentlemen. 

THE WITNESS: They indicated that — 

Q Who is they, Mr. Hurley? 

A Mr. Deutsch and Mr. Duboff. Mr. Ryback said 
five words during that meeting. 

Q What did Mr. Deutsch and Mr. Duboff say? 

A They said, "Here* arc the percentages of the Nov 

Dimensions Securities as we project them" and they wrote 
out the percentages as they projected them. 

Q Who wrote it out? 

A Mr. Deutsch. 
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2 

Q When you say percentages, what are you referrin 

J 

3 

to? 


4 

A Well, the amount of ownership of the brokerage 


5 

firm. And they -- he wrote out that he would receive 26? 


6 

Mr. Duboff would receive 26?., Mr. Ryback 1 believe would 


7 

receive 5?, and the cashier would recieve 1%, and Mr. Cohen 


8 i 

would receive 12%. The remaining percentage was left 


9 

blank and it amounted to 25%, which Mr. Pflueger and I 


10 

were to divide up among us. 


11 

Q I show what's been marked as 37 for identifi¬ 


12 

cation and T ask you to look at it and to identify it, if 


13 

you can, please. 


14 

A Yes. 


15 

0 What is that? 


16 

A That was the sheet, the Regency sheet note 


17 

pad that the percentages were written on. 


18 

Q Who wrote those percentages down? 


19 

A Mr. Deutsch. 


20 ' 

MR. FEFFER: I offer Government's Exhibit 37 


21 

for identification. 


22 

THE COURT: Show it to counsel, please. 


23 

MR. BLOCK: If your Honor please, I have a 


24 

general objection plus the fact if it is going to be 


25 

admitted, it should be admitted subject to connection. 
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THE COURT: You have your objection. Same 

ruling. it will be received as to Mr. Cohen subject to 
connection. 

MR. SEGAL: May I have a brief voir dire? 
THE COURT: Yes, you may. 

VOIR DIRE EXAMINATION 


BY MR. SEGAL: 


Mr. Hurley, is that your handwriting? 


0 You did not make those notes, then? 

A No, sir. 

Q Did you have possession of this document? 

A When? 

Q Did you have possession of this document 

within the last month or two? 


Did you have it within the last five months? 
I'm not sure. 

Do you know when that document was made? 

Yes, at that meeting. 

Did you see that document being made? 

Yes, I did. 

You did not make it, though? 

No, sir 
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0 

0 

Did you see that within the last six months? 


3 

A 

Yes. 


4 

Q 

Was it in your possession? 


5 

A 

Yes. 


6 

Q 

Did you turn that over to the government? 


7 

A 

In answer to a subpoena with -- yes. 


8 

' 


THE COURT: Yes? 


9 


THK WITNESS: Yes. 


10 

Q 

That document was in your records despite the 


11 

fact th«^t it is not your document? 


12 

A 

It was in my records. 


13 

0 

But it was not a document made by you? 


14 

A 

That's right. 


15 

0 

Did you refresh your recollection as to the 


16 

figures on 

that when you saw that? 


17 


When? 


18 

Q 

When you were questioned about the subject 


19 

matter you 

just talked about. 


20 - 

A 

When I was questioned here, did I refresh 


21 

my -- 



22 

0 

That's correct. 


23 

A 

I just looked at it. 


to 

Q 

Is there anything on that document which indi- 


25 

cates that 

t'.iese are percentages for the subject matter yoi 
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THE COURT: Who made it up? 

THE WITNESS: Mr. Deutsch. 

THE COURT: And you picked it up? 

THE WITNESS: Yes. 

THE COURT: Are there objections, gentlemen? 


Honor, 


MR. BLOCK: T have already stated mine, your 


THE COURT: Very well. I will hear from Mr. 


Segal and Mr. Robson 


MR. ROBSON: Except for the general objection. 


no objection, 


Received. 


evidence.) 


THE COURT 


MR. SEGAL 


THE COURT 


MR. SEGAL 


THE COURT 


Very well. 

Same objection, your Honor. 


As Mr. Robson? 


Yes, your Honor. 

Very well. Same ruling. 


(Government's Exhibit 37 was received in 
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MR. FEFFER: May I pass this to the jury, your 

Honor? 

THE COURT: Yes, you may. 

BY MR. FEFFER: 

Q Mr. Hurley, there is one additional name on 

here that you did not refer to. I ask you to look at it. 

It says II. something. 

A Hugh Deane. 

THE COURT: What is next to that? 

MR. FEFFER: Five, your Honor. 

TME COURT: In other words, he was — 

THE WITNESS: To receive five percent. 

(Document handed to the jury.) 

THE COURT: While the jury is looking at that, 
let me have counsel come to the side bar. 

(Discussion off the record at the side bar.) 

Q Mr. Hurley, after the figures were written 

down, the percentages, as you referred to them, what did 
>ou say to Mr. Deutsch that morning? 

A The best I can recal1 , Pfluegor and T -- I said 

"That sounds okay and on that basis we are pretty sure we 
will join the firm." 

Q Did you have occasion to go to Los Angeles 

in possibly March of 1970? 
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MK. SEGAL: You. Honor, I an going to object 


to Jeading. 


THE COURT: Yes. 


MR. FEFER: Well, he has been there several 
times, your Honor. 


point — 


MR. SEGAL: Well, your Honor, that is the 


THE COURT: Please, please, please. 

Old there come a time after January of 1970 
when you traveled to Los Angeles? 

THE WITNESS: Yes. 

THE COURT: When was that. 

the WITNESS: February ofllarch of — 

THE COURT: 19? 

THE WITNESS: '70. 

0 Who did you meet with in Los Angeles? 

Several people, including Mr. Pflueger and Mr. 


Deutsch. 


Pflonger? 


Where did you meet with Mr. Deutsch and Mr. 


A Well, we met at several places, including 
Century City, which is the old 20th Century lot, in Los 

Angeles, and it is now a complex of office buildings and 
apartment buildings. 
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Q What did you do when ycu 'got to Century 

City? 

A We went up on the 12th floor, or 11th floor, 
and there was a 3mall office there, small offices. With 
the name Dimensions Management on the door, and Mr. Deutsch 
said that this would be where the west coast branch of New 
Dimensions would be when it was cleared to do business on 
the west coast, and we went inside and there was carpeting 
and wallpaper and — 

MR. ROBSON: If your Honor please, the question 
was, "With whom did you meet and where did you meet" and 
we are getting an awful lot of other'material. 

THE COURT: Yes. Co far I have you with Mr. 
Deutsch and Mr. Pflueger entering an office on the door 
of which there was the designation "Dimensions Management" 
and this was on the 12th floor of one of the buildings at 
Century City. 

Let's stop at that point and pick up with the 
next question. 

0 What did Mr. ncutsch say, if anything, when 

you got to this door marked "Dimensions Management"? 

MR. SEGAL: I object, your Honor. The U.S. 
Attorney should know, if he doesn't already, how to ask 
questions. I just don't want, to keep standing up. 
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nr FFER: I believe I was directed to ask 
what happened ac that point, your Honor. 

THE COURT: Let's just do that. We have you 
again coining to this 12th floor office and as you came to 
the office, did anything happen? 

THE WITNESS: Yes, sir. 

THE COURT: What happened? 

THE WITNESS: We went inside, and Mr. Doutsch 
said that this would be the office where the New Dimen¬ 
sions Securities would be located on the west coast. 

Q Did he say anything else, Mr. Hurley, at that 

point? 

A He said it would be decorated by Frank Austin 
who was an interior decorator on the west coast, who came 
in, along with Mr. Leff. 

0 Who is Mr. Leff? 

A He is the President of -- or he was at that ti 
the President of Dimension 5. Ltd., which was a company 
that my fund had invested in. 

0 Do you know what Dimension Management is? 

MR. SEGAL: Your Honor, I am going to object 

to unis. 

THE COURT: Well, he had gone into an office. 
Let's find out. Overruled. 
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A All I know is what Mr. Deutsch told me. 

0 What did he tell you? 

MR. SEGAL: Objection, your Honor. 

THE COURT: Overruled. 

A He said it was a partnership or -- I guess 

he used the word "partnership" that he and Mr. Duboff had. 

MR. SEGAL: Your Honor, I ask that this be 
stricken and I ask that the U.S. Attorney come to the 
side bar to make an offer of proof as to what we are gettin 


into here 


MR. FEFFER: I can state, your Honor, if Mr. 


Segal would like, that it is relevant and it will be proven 
to be quite relevant. 

MR. SEGAL: Your Honor, the U.S. Attorney 
has done that before and it was not relevant. 

THE COURT: Please, gentlemen. We will pro¬ 
ceed. Your objection is overruled. We will proceed. 

If it is not, Mr. Feffer, I plan to say so to 
the jury, in no uncertain terms. 

MR. FEFFER: Fine, your Honor. 

THE COURT: You may proceed. 

0 Did there come a time, Mr. Hurley, when you 
left Financial Programs? 

A Yes. 
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Q When was that? 

A June of 1970. 

Q What did you do after that? 

A I went to work in New Dimension. 

0 Did Hr. m ueger also to vor|! for New 


Dimension? 

Yes — well, several months before that. 

0 And this was in California? 

A Yes. 

0 YOU made reference to certain percentages 

that were contained on Government's Exhibit 36 , 37 - 
MR. SEGAL: Objection, your Honor. 

MR. ROBSON! Your Honor, again we get into the 
leading. I understand what he is getting at and the prope; 
question was "What was your percentage?" and not to show 

him and say "Do you remember these percentages and did you 
get the same percentage?" 


Mr. Feffer can get up on the witness stand 


and testify— 


TFIK COURT; I'leiire, 


MR. FEFFliR; Your Honor, r was making roferenc 
to this in order to ask the question — 

THE COURT: Oentlemen, no colloquy, please. 

I know tempers occasionally get short as we move into the 
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third week of lengthy trial. At the same time, I urge 
everyone to follow the rules so far as the asking of 
questions and follow them so far as the ma/.ing of objec¬ 
tions is concerned. 

The jury will disregard the exchange among 
counsel. You may inquire further, Mr. Feffer. 

Q Did you receive any percentage ownership in 

New Dimension? 

A No. 

Q Did Mr. Pflueger, if you know? 

A No. 
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matter is behind us. 

MR. ROBSON: I'd be glad for the purpose of try 
ing to avoid this, to indicate to Mr. Feffer what I vould 
consider to be a proper question under those circumstances. 
"Did you join New Dimensions at any time? "Yes. "When? 

Would you tell us what the circumstances were or what the 
terms of your association were?" 

) 

MR. FEFFER: That wasn’t what Mr. Robson wanted 
me to ask the jury. 

THE COURT: I recognize that. I think what 
happened is, y ou did ask a question that is as counsel 
would have objected to. When one jumps up, he often says 
the first thing that is on his mind. What he said may not 
have been the best type of question either. But I always 
like to think that what we should do in our direct examina¬ 
tion is build; build from one question to an answer. Build 
from the answer to the next question. It can flow and it 
does flow. 

I don’t like to interject myself; I know the 
Court should not. But occasionally, for purpose of clari¬ 
fication, I have done it. I don't know that my method of 
asking question is the best that was ever created, I'm 
sure the defendant's counsel would think that there would 
be improvements that could be made, but I have tried to givu 
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of this new Dimension was in the hands of Deutsch and 
Duboff. I am not quite sure of whether if any cross 
examination at all is delivered or held with regard to 
that factor, that that would be construed as opening up 
the door here. 

THE COURT: That you're going to have to take 
your chances on. T will indicate to you after the fact if 
I think you have gone over the line. Hut I can't really 
draw a guidline for your cross examination. 1 only urge 

you in view of my disposition here, to cross examine with 
caution, and that of course goes for all three of you. 

Occasionally when you have three counsel they 
look at the thing from different perspectives and this does 
happen. But if the ball falls between one of the three 
outfielders here, Mr. Feffer may stretch a single into a 
homorun. Therefore, I caution you on that. T'm not goirg 
to give you guidelines, but if that, door is open, it may 
very well be that my ruling will change. 

Tentatively, Mr. Feffer, and 1 will consider 
the matter during the rather brief luncheon reces3 that we 
will have, tentatively my determination on this is to exclude 
the proffered post-conspiratorial admission of the Messrs. 
DEutseh and Duboff. 

(I.uncheon recess taken \t 1:00 p.m.) 
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1 

2 

to which you have just referred? 


3 

i 

THE WITNESS: August, September, October. 


+J 4 

THE COURT: Not in July? 


5 

THE WITNESS: Not in July. 


6 

THE COURT: You nay proceed, Mr. Feffer. 


7 

MR. ROBSON: Your Honor, are you ruling on the 


8 

objection? 


9 

THE COURT: I think Mr. Feffer is aware of what 


10 

my ruling Would be. 


11 

MR. FEFFER: Your Honor, it is hard to go 


12 

into it here, again, but based on conversations we had 


13 

inside — 

i 

14 

THE COURT: I anticipated that some other 

I 

15 

1 

information would be elicited. 

• 

16 

MR. FEFFER: Again, it is difficult to go 


17 

into, but I thought I made it clear as to the questions I 

1 

18 

would be asking. 


19 

THE COURT: Ask your questionand see what 


20 • 

j 

happens. 


21 

MR. FEFFER: I just did. 


22 




THE COURT: Ask it again. 


\+ 23 




Q During the time you were at New Dimension 


24 

Securities, from whom did you receive the instructions. 


t 25 

> f 

as you indicated were — that you indicated wore given 
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2 

3 
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to you? 

MR. SEGAL: Objection. 

THE COURT: I'm going to overrule this objec¬ 
tion ond I am going to ask the witness to tell us the name 
of the individual or individuals. 

MR. SEGAL: Your Honor, I would object, 

respectfully. 

THE COURT: Yes, you have made your objection. 

A From Mr. Deutsch and Mr. Duboff. 

THE COURT: From both of them, at various 

times? 

THE WITNESS: Yes, sir. 

MR. FEFFER: I have no further questions, 
your Honor, but I would just ask for an instruction at 
this time with respect to Mr.. Cohen. 

THE COURT: AHsolutcly. 

Ladies and gentlemen, the last answer given 
by the witness is not to be taken in any way, shape or 
form against the defendant Cohen. Relative to the defen¬ 
dant Cohen, in connection with the last answer, that matter 
js to be considered in any way at any time. 

A 

MR. SEGAL: Your Honor, at this time I would 
ask that the answer be stricken. 

THE COURT: Denied. I assume you join in that 
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0 As a result of i hat offering, they realized a 
net amount, I believe, of approximately $45,000? 

THE COURT; Million, I believe. 

0 $45,000,000. THe extra zero throws re, Mr. 


Hurley. It was $45,000,000? 


A 

0 


With two extra zeroes, yes. 

That shows you that millions are not my bag. 

THE COURT: Three is right. 

0 You had indicated that prior to becoming the 
man particularly in charge of the Financial Venture Fund, 
that you had had some previous experience with Financial 
Programs, is that right? 

A Yes. 

Q And Financial Programs, as we use it, is the n.-jne 
of the official fund of which Financial Venture Fund was a 
part, is that correct? 

A It is the management company which manages 

the four mutual funds. 

Q So that in addition to Financial Venture Fund, 
if we are looking at the funds on the same level, there 


were at least, three others who were under supervision or 
management, generally, of the Financial Programs? 

A Yes. 

0 In relaiion to the other three funds, could you 
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indicate to us in terms of the money amounts availalbe 
to those funds where Financial Venture Fund would rest, 
would it be first, second — 


A 

0 

A 

n 


The smallest. 
The smallest? 
Yes. 


What would be the fund that was the largest 


one. 


A Financial Industrial Fund. 

0 IIow much money would be invested in that? 

A Roughly $500,000,000. 

0 Ho then it tailed down from $500,000,000 

down to your fund, which was about $45,000,000? 

A Yes. 

Q I take it that there were unique investment 
objectives for Financial Venture Fund, is that correct? 

A Unique in terms of -- 

Q Well, strike that. 

Were there particular financial objectives for 
which Financial Venture Fund has been organized? 

A T believe the charter said that It could own 

the securities of any company but that it would emphasize 
unseasoned companies, and what wore termed venturesome 
situations. 
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0 And a certain percentage of the monies 
generated by Financial Venture Fund, your fund, were paid 
to Financial Programs because of that service that you 
could call upon, is that correct? 

Well, that is what was paid for. it was called 
the management fee. 

0 And the management fee was particularly 
geared to the fact that you culd call on an organization 
that had a breadth of operation that you yourself couldn't 
possibly have, is that right? 

A Me, myself? 

Q You, yourself. 

A I was in Financial Programs. 

Q I am asking, Mr. Hurley, whether or not 

Financial Programs, in terms of the management fee which 
it collected, gave as part of its services a statistical 
and analytical appraisal of the stock and the bonds and 


the other evidence of indebtedness which were invested 
in by the members of its funds. 

A Financial Programs provided research and 
management services to the funds. I worhed for Financial 
Programs, not for the fund. 

Q You mean your salary v/.is paid by Financial 


H 
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Programs? 

A Yes. 

0 But your job was in this particular fund, 

is that right? 

A But I was brought by the fund from Financial 

Programs. 

MR. SEGAL: I didn't got the last answer. 

THE COURT; He was brought by the fund -- 
THE WITNESS: No, bought, my services, and 
those of the other people in Financial Programs were paid 
for by the management fee of the fund to Financial 
Programs. 

THE COURT: I see. Let me see if T can clarify 
something, if I may, Mr. Segal. 

Tnero came a tine when you left IBM and you 
went to work for Financial Programs, is that right? 

THE WITNESS: Yes. 

THE COURT: When you received your pay, who 

paid you? 

THE WITNESS: Financial Programs. 

THE COURT: And then they, in turn, billed the 
fund and the fund paid for -- reimbursed Programs? 

THE WITNESS: Yes. 

THE COURT: Is that the way it was all t» o time 
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you were „ it h Financial Prolan,* and/or Financial Venture 


Fund? 


the WITNESS: Yes. 

° Did you have a call or were you able to call 
upon Financial Programs at any time you wanted to analyze 
any stocks you were interested in? 

HR. fefffr: your Honor, i think the problem 
is that he is calling on other people in Financial Program, 
MR. SEGAL: Very well. 

MR. FEFFKR: Ho was part of that organization. 
THE COURT: He has indicated that. Maybewe 
could find out who or what type of people worked at Finan¬ 
cial Programs. It is still ♦-r, - 

still, to this Court at least, a 

somewhat amorphous concept. 

0 You know then I am talking about Financial 

Programs I am talking about people, don't you? 

A Yes. 


did vou? 


You had no question in your mind about that. 


Yes . 


T wasn't talking about, a building, was i? 


Is there an answer to that? 

A No, you were not. 
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rral i r liur le /-••lojis iM'lii 

0. i.s a portfolio 1 . 1 anarjcr , wimi si p *»,.] >-.• -y 

A ] would take this sheet, of paper into our tradin'* 

department and hand it. to, usually, Mr. llirshhe ir.ic r. 

Q Who is Jie? 

A lie did the trudinj for all J aur fun.a. 

O What is his title? 

A ( believe, he was vice prniti *nt. of Financial 
Programs and the secretary of some of -he. funis, or 
director. 

0 Was he also on the. board of li rectors? 

A I believe, he was, but I an not sun . 

w board of directors ot Financial Verdure " ! ()i 

Financial Pro jr urns? 

A Orone of the funds. I just don't, recall. 

1) At any rate, he. was in a fairly hiu i spot in 
the company? 

. i- L-. > • 

Q NOW, you handed till:: to him and, il you v.'lia* , 

if anythin<j,watt done.? did you discuss the r conm. ri.’t ion vitf 
hi...? 

*•'* bom.’l imt'.j 1-di.l, son. i jn. r- n*'t. 

Q Would he do anything, to youi i.imw |, d<jr , with 

rejerd to your recommend it ion? 

4V • '* j .;«>r,s. I iw«-s he n 
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;!') i '> 


iJow, we aro talking g uvr.i] Jy, but I : ► 

that with regard to Richard Packing when you would r; ,hc your' 
recommendation based upon whatever factors went inin thr 
firnt step, the second step would !,o thn, to gi , ,, , n , . 

j tmio.r, yr. ilirshheimer? 


y on. 


1 f Was it. done? 


A Was it. given? 


Q Yes. 


A Yes. 


0 Kvor y * in « ^at you purchased any ;-j r! nt: hr- ir,, 
ikocj:, v.'aa tnat first and n. cond ;:f.p t (J 1 t i | i p. 

A L believ. so. 

In the. second step, whore i, is in. m„. 
nirshheime.r, can you toll us what, if anyth!,,.,. v- , 

tiia t. r. :or.u,i ' ndation? 

A It would depend. '«•>„«. rally wool H 

and put the order in and execute the trade, so to v 
Thl. CObRT: Was I’ i*; function m. r> -. X( . j. 

fae trade or din you hcv d i sens,, i. ;n>: ..it., hi , . ., , r . )f . 

Mie paiticuJar stock .should be bought ..r sold'. 

TUL’ WITNESS: Sometimes we did, but general ly hr 
didn't work in that rapacity. Snne t i •pic, 

M u.'ou I I depend ‘on tfir 'toe! 
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r-lbr . Hurley-cross 

(In open court.; jury present.) 

THE COURT: You nav proceed, lr. Segal. 

MR. SliGAL: Thank you. 

Q Mr. hurley, did yo ihavr any rn’.p;irc!i oeonlc assign'd 
to you working specifically with you in Finun-inl Vrrture 
1 'unu? 

A Towards the last of my tim. t i. re , yen. 
a What would that 1m? Whatwo.ild tlu last /o ir 

tii.u have been? 

A Well, from like Auqust or no of ' G'j until 1 loft. 

THE COURT: When did you leave? 

THE WITNESS: I left in June of 70. 
n From Augur; t of GO to June of ' 7 > yei: <! 
peopl. assigned to you to do rontaiv.i, is that f . ,i .* 
h Yes. 

In addition to I hr facilitier. of Fi.n wu-i. ! 

Programs, is that correct? 

CiJo response.) 

Q That is, they gave you a capability in addition 
to the capability that, was given to you by hh. res- m*oh 
departi.ie ut. of Financial Program-;, i that c i •; 1 1 V 

Tnd COURT: J am a lit I lr vorlhnn d. . i .. 

Financial Programs all along, according to his i« ;t imony, 

9 

Mr. Segal. I don't know v/’a.it y«>u k in vh. n •• u :;.i you, 
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2 

' or they. 

1 



3 

Q 

I am talking about- Financial Venture Fund, ol: iy? 


% 

4 

Financial Venture Fund was the. fund in which you war a 



5 

portfolio manager, is that correct.? 



6 

A 

Yes . 



7 

Q 

And attached to Financial Venture Fund the? > ci\ 



8 

some pe 

ople who performed research duties, is flint, ri jiit? 



9 

A 

Yes. 



10 

Q 

In addition to those, people attached io Financial 



11 

Venture 

Fund who performed duties there wen also >pl.- 



12 

in the 

overall supervisory fund, that is Financial P *«jrnvw. 

j 

| 


13 

is that 

correct? 



14 

A 

We were all in Financial Programs. 



15 


THK COURT: Did Financial Venture Fund h i;.y 



16 

employe 

C3? 



17 


THE WITNESS: do. 



18 

0 

Everybody was employed by Financial Rrogr 



19 

A 

Yes. 


1 

20 

0 

but were some of f lie employees of Financial 



21 

P rog ram: 

■; assigned to oi le r l nid .? 



22 

A 

Than Financial Vc.nl nr*, yen. 


imp 

23 


HR. FEFFI2R: Vour Honor# Financial Procjraui ; j.** not 


24 

a fund, 

and t’.liQt' i5» tilc-. problem. It* is a ino«jc* t»ic* nt nrocjrm*'. 


25 

•• . 4'.' '.. 

THE COURT: Ho, l think that, van mad.- cl. 
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A She might have. 

q Are you aware of it yourself? 

A I believe she did. 

Q Did you make the assignment? 

A I can't remember. 

Q Is it. possible that you did? 

A It is possible. 

Q And is it possible that the assignment for thr 
other individuals who made reports on Richard Packing 
might have been initiated by you? 

A It. is possible. 

THE COURT: Well, do you know? Anything is 
possible. Did they or didn't they or won't you know? 

THE WITNESS: I don't know. Jim Giasafakis, 

yes. 

THE COURT: What about Conrad and Finch? 

THE WITNESS: Conrad T don’t, believr -- I would 
say no. Finch I can't, remember. I couldn't remember her 
name the other day. This is the first. I heard it. 
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Did somebody, else ask you about her n imc? 


Yes. 


Who? 


A Mr. Deutsch. 

Q Do you remember if they did a report f hen? 

A I think so. 

MR. FEFFER: Your Honor, is that his ’''Ft 
recollection? I'm not sure of the nature of the answer. 

THE COURT: Let's leave it to Mr. Hegel, if 
he would, to try to clarify it, and if he doesn't, you 
can on your redirect. 

Q Do you have any recollection of - T* ■ sort/, 

your Honor, I was on something else. 

What was the question that M**. i’offp» had 
suggested — T will carte blanche fake it. 

MR. FF.FT’ER: I was not certain s to 'lie la * 
answer in view of your Honor's las' quest ions as to whether 
he did recall as to Mrs. Finch. 

THE COURT: T thought he had as to Winifred 
Finch as well. Do you know or do you recall whet hot 
Winifred Finch madb any report or report' re **-d • -g Riel 
Packing company? 

THE WTTV’SS: T believe she did re'*' irch on it 


■< Whether she'made n repot ' , 1 don't know. 
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knnv; how many times thA other poopi# vent. 

Q Do you know whether they wont any timer.? 

A As T said, Mrs. Finch, i believe, vent end 

Conrad -- T’m working hero off the basis n r riel. tba« v." 
maria by Conrad, and T don’t knov- wh< n they were -tad*-. r 
don't believe he did go. 1 don’t r« member . 

TUP. COURT: Do you know of your own 1 rev 1 «’.)[» 


whether he wont? 

thr witnrss: r car’t rc.’ii it. 

o Did you ever use any of the informal * on ’ 

v/ns conveyed by these individuals in helping you to deter¬ 
mine whether you should bo buying a ly Rich'r<* '• c' ir-e 
stock? 

A Yes. 

n . Did you buy Richard backing a r ‘ w 

Po e ip, ; the reports or .after lioaring the re;-, rt:: ’ 

A After hearing tl *m, yes. 

n We have talked a little earlier nbou* the 

possible review, and wc have mentioned in that »--gard a 

Mr. Moiderberg and Mr. — 

riir COURT: Ilirshheimnr . 

q Was there anyone else on their level who. would 

review investment recommondations? 
i •. A When? 
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ilur 1 oy* crosi; 

A Usually not. Ne'er. 

Q V/ould you In all instances go to at least — ' 
at least go to Mr. Ileiderberg? 

A No. 


0 Do you know whether or not Mr. Iloido-hery 
reviewed the purchases that were marie? 

A Yes, he did. 

0. How often were those reviews? 

MR. FEFFI'R: Your Honor, are we talking ahout 
Richard Packing now or nH stock again? 

THE COURT: Yes, I should like to k that 

too, because we did go through tins, yon l.u\ , «• fir 

hack. You may have forgotten, Mr. Segal, but u • .-airi 
consulted Mr. Ileiderberg, the vice president foi invest¬ 
ments sometimes in connection v/i th purchases and ales. 

1 took that to be general . I would hope you ere "ow <mt i i xj 
to the specifics of Richard Packinn Unrip m -. 


MR. SEC.AT.: Yes, your Honor. 

THE COURT: Very well. Let’s see if <..-<• onn 
find that out:. 




0 


Do you know whether or not it was / 

C 

Ileiderberg’s job to review each and every purchase and sal^ 
that, was made by the fund? 

A * I bellowf ii was. 
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O And that of roursn would include* the stork 

of Richard Packing, isn't that true? 

A Yes. 

n The fund had certain oh icrt i ve :, th.ii they 

tried to follow when they made purchases; do yon -v roe 
wi t.h that? 

A Yes. 

o Certainly they v/ere trying to buy stock - that 
they thought, would he good investment s, isn't that '"ight , 
even though the might at the moment he kind of chancy o* 
iffy, isn't that riqht? 

A Yes, investment: performance was .he ohjeetiv . 

0 You v/cren' t buying any stocks { n order to lose 

money, were you? 

A Mo. 

o And it was your hope that every 'dor you'd ay 

would in fact appreciate in Value? 

A Yes. 

Q And it was your hope, was it not, t 1 > it yon 

would get in as early a point as possible >n H-. dovnlo;. 



ment of a particular company? 



That would enable you to buy s*-ock ;*♦ 
, or relatively low [.rices, anti • * • 1 i • 

V 
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S.0‘13 


or in quoted somewhere an mrkinq n market in an '”er-tho- 
counter stock. 

0 What do you mear by mnkinq the narke-? 

A They are prepared to buy 100 shares < r soil ]0( 
shares at a stated price. 

0 That *s your dofinitior of a mar let nikor -- 

THE COURT: A primary marl ei in.-tor, i- the 
phrase you used. 

A They servo the function as a specialist for 
the over-the-counter market. 

o A primary market maker is one who. i speeinl- 

i7.inu in a particular stock, h. is on the f; .m n* t»e 
information on the stock? 

A I don't know if that is true. po is the 

front of the stock 

THE COURT: ?,» lea si 100 share.-'.' 

THE t'/TT' i.r.P: Yes, sir. 


Well, then he has a stock of stoek, isn't 


that con 


And he'ban a stock of (he st.i- 


< *U e 


interested in? 


Could be. 


0 ’So ho is the specialist |,> \.o>r 


if '■> nj 
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hmv n Hurley-cross 

n terrible job, were you? 

A NO. 

You were not appointed 1 erausc you wore nick. 


n 


were unn<~phin- 


verc you? 

A I don't know. 

q vierc you appointed been* so you 

ticatcd? 

MR. FEFFF.R: Your Honor, I think Mr. 5?e<j«‘l h. 
ask that question of peop'.e who appointed him, not Mr 


to 


Hurley. 




o DO you believe you wore appointed ). \ 

unsoph i r.ti cated in the purchase and sale or scour i 


THK COURT: T)nc« 


j t real ly na» to- • i> >*• - 


believes? 

o You were made the portfolio m-na/jer ot a 


$ 45 ,onn,onn fund? 

A Yes. 

THF. COURT: IIow many portfolio manner r . .'cr 
there for this fund while you were a portfolio m in.vjer? 

MR. SEC.AT.: For Financial Venture ,v >it, V* * ,,T 


Honor. 


THE COURT: Yen. 

THE WITNESS: There were two. 
•THE COURT: Who wei •• the y? 
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THK WITMUDS: A rian named John Dnue. 

Tho two of you wore the portfolio managers of 


the fund? 


Q Did you consul!; with Mr. Dane in your dooi u j. -nr,? 

A Sometime:;. 

0 Did he consult with yoi in hi;; .l ei; 

A Sometimes. 

Q So you had a review with Mr. Paso abcut your 

decisions as well as with the ohter people we hev' talked 


about ? 


A Depends <~> n V /h .t you tie an by "j. •' 

^ y° u f-nlk iboiit. tliin |s, ah mi the ii vcu ti'M * 

you wore making? 

A Yes, sometimes. 

*■- Y ou t-ilk about the investments •. u wore 

making to other members of the other funds? 

A Yes, 


Did you exchange information v/ith the o other 


members? 


Yes. 


^ fact, wasn t it one of the objectives of 

the overall program that you would each feed uni '•omplrment 


* each other ih the endeavors in which v 


'/oil ’.V'Vi' i' P«!. • | i *(1 «*,f 
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long as they were able to he couplerentary? 

A Yes. 

q It is true, of roursc, that, the functions 

of your fund might he different than the functions "t. 
another fund? 

A Yes. 

0 nut, in any event, all of you \/<>re ir ih'i 

to make money for the funds? 

A Yes. 


<s 
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2 

Q Were they top funds? 

3 

A I dorft know. 

4 

THE COURT: Were they funds which had the same in¬ 

5 

vestment objectives as your fund? 

6 

e 

THE WITNESS: Yes. 

7 

Q Were they funds that were capitalized in approx¬ 

8 

imately the same amounts? 

9 

A I believe so. 

10 

Q So that you were competing against- equivalent 

11 

funds in both objectives and in the amount of money avail¬ 

12 

able, is that right? 

13 

A I think so, yes. 

14 

Q Mr. Hurley, where did you rank in that rating 

15 

system? 

16 

THE COURT: When? 

17 

Q During the period you were drawing salary from the 

18 

fund. 

19 

A Well, it was figured on a February fiscal year, and 

20 

Venture Fund ranked third. 

21 

THE COURT: As of February 3rd what year? 

22 

THE WIlNESS: No, from March '69 through February 

23 

of '70 itwas the third ranking fund. 

24 

Q That would be third ranking among 15 other funds 

25 

in the country? 

i 
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identification.) 

Q Hr. Hurley, I showyou Mr. Deutsch's Exhibit Y for 
identification and I will point to a paragraph on page 2 
and I will point to a particular line. 

(Indicating.) 

(Pause.) 

Q Having looked at that, does that refresh your 
recollection that the Financial Venture Fund in March of 
1969 had a single portfolio manager and that was you? 

A That is what it says here, and it could have 

been. 

Q Does that refresh your recollection? 

THE COURT: Does it refresh your recollection? 

THE WITNESS: No, it sure doesn't. I don't 
remember it like this. 

Q Does it refresh your recollection that Mr. Dase 
wasn't even a member of the Financial Venture Fund at that 
time? 

A What I recall is 

Q Does it or does it not refresh your recollection 

that he was not even a member of the Financial Venture 
Fund in March of 1969? 

MR.FEFFER: I think he has answered the question 

"No", your Honor. 

SOUTHERN DISTRICT COURT REPORTERS. U.S COURTHOUSE 
POLEV SQUARE. HER YORK, H.Y. CO SUN 


% . 
















1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 
16 

19 

20 
21 
22 

23 

24 

25 


70 l 

rmbr Hurley-cross 2056 

THE COURT: I thought he had, but I am going to 
give Mr. Segal another opportunity. 

Q Does it? 

THE COURT: Does it refresh your recollection? 

THE WITNESS: No. 

Q Mr. Hurley# were you aware that in March of 
1969 the board of directors at their regular quarterly 
meeting discussed the topic relaHng to the reconstitution 
of the Securities Evaluation Committee? 

A No. 

Q Were you aware also that — well, were you aware 
that it was resolved that the function of the investment, 
committee could be best performed by men involved in invest¬ 
ment policies? 

A Am I aware that that was resolved* 

Q Yes. 

A No. 

Q ^ Were you aware that in March of 1969 Robert 
Heisderberg and Robert Anton were designated to perform the 
function of the investment committee? 

A No. 

Q Were you aware that the evaluation committee 
would be given day-to-day discretion to make determinations 
with regard to valuation? 
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MR. FEFPER: Your Honor, may we have a question put 
to the witness what the valuation committee is? 

These questions -re obviously read front certain documents, 
but I think the witne_j should testify — 

THE COURT: Ca you tell us whether or not you 
were aware that there was a valuation committee at Financial 
Development or in one of the funds? 

MR. FEFFER: Is it evaluation or valuation? 

THE COURT: I thought it was valuation. 

MR. SEGAL: Valuation. 

THE WITNESS: I am aware there was such a committee. 

THE COURT: It was called the valuation committee? 

THE WITNESS: Right. 

0 You say you are unaware that its composition was 
revised? 


MR. FEFFER:. Your Honor, I don't think there has 
been any testimony that it even existed and what it is. 

THE COURT: He doesn't seem to be very much 

aware of it and I suggest you have to start with his being 
aware of its existence and composition before we get to 
the matter of revision. He doesn't seem to know much about 


it. 


Q Ware you aware that there wai- a Securities Valuaticrj 
Committee in March of 1969? 


, i 
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THE COURT: It doesn't seem to be refreshing his 
recollection, Mr. Segal. I suggest you ask. your 
next question. 

MR. SEGAL: Very well. 

Q Did you ever read a list like this? 


You never read this list? 


Q Or any list like it? 

A Yes, a list like it. 

MR. SEGAL: Your Honor, at this time I would call 
for any other materials, then, that the Government may 
have, which would indicate or describe the kind of list 
that Mr. Hurley has. 

THE COURT: Ycu know you don't do that, Mr. 

Segal. That is not the way to defend a case, sir. 

CP 

Let's go on, please. 

Q Mr. Hurley, was there a review of each and every 
stock that had been purchased and sold by each of the funds? 


MR.FEFFER: Can vs have a time period for this 


question? 


Q During the period you were there. 

A Yes, sir. 

0 Was that on the basis of a monthly review or 
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dally review, or what? 

A I would say daily and weekly and monthly, 

Q Were there ratings which were attributed to the 


stocks? 


Such as — 


MR. SEGAL: Strike that. 


Q Would there be recommendations as to whether or 
not stocks should be continued to be held or stocks 
should be sold out? 

A Yes. 

Q Whose recommendations would that be? 

A All different people. 

Q People in the Fund? 

A Yes. 

Q As well as people in Financial Programs? 

A The only people in the Fund that could do it 
were the directors. 

Q Would be people in Financial Programs? 

A No, would be the directors. 

Q At any rate, the directors would review the entire 
portfolio, you say, on almost a daily basis, or was it a 
daily basis? 

A I believe the directors reviewed it quarterly. 

Q Who reviewed it daily? 
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I 


A The portfolio managers and anyone else who was 
invited? 

Q Do you know of what this review consisted? 

MR. FEFFER Your Honor, could we have this 
with reference to Richard Packing? We are long past the 
introduction stages. Is he talking about Richard Packing 
stock review or a]1 reviews or what? 

THE COURT: Let’s find out. 

There wus apparently some sort of stock rev taw 
that was carried on. You were a portfolio manager. Did 
you review each stock in your portfolio every day? How 
did you do it during the time you were there? 

THE WITNESS: We wculd meet every day, and 
Mr. Hirshheimer would give us what had been bought, what 
had been sold. I would be there with the other portfolio 
managers and some of the people in the Fund— in Financial 
Programs; Heiderberg, et cetera. And anything that anybody 
wanted to bring up was brouqht up. We talked about it. 

If there was a formal review, an analyst or a portfolio 
manager could write a report giving a recommendation. 

It was a free-flowing type of thing. 

Q Were you questioned during these review periods 
by Mr. Heiderberg about the basis of your decisions in 
either buying or selling stock? 
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2 

A Sometimes. 

3 

Q And were you questioned by Hr. Heidelberg or 

■» 

Mr. Anton or anybody else with regard to the position that 

5 

you took in a particular stock? 

6 

A Sometimes. 

7 

Q By "position," I am talking about the quantity 

8 

of stock that you are holding. 

9 

A Yes. 

10 

Q Did you in that connection nave discussions with 

11 

regard to Richard Packing stock? 

12 

A Yes. 

13 

Q As a result of your discussions in March, 

14 

April, May, June, July, August, September, October, 

15 

November, December of 1969, did you continue to buy Richard 

16 

Packing stock? 

17 

A As a result of his reviews. 

18 

Q And as a result of these reviews — 

19 

MR. FEFFERt Your Honor, the question is put 

- 

before the witness and I think he should answer it. 

21 

THE COURT: If you can. 

22 

Q If you can, answer it whether or not subsequent 

23 

to these reviews you continued to buy Richard Packing 

24 

stock. 

25 

A Yes. 
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just a moment, I want to locate a memorandum. 

THE COURT: Yes. 

(Pause.) 

Q I will move along, Mr. Hurley. I will get back 
to that. 

At any rate, the consideration as to when to 
eliminate from the fund was always an important consider¬ 
ation as to whether or not to stay with a stock or to try 
to ride it out or whatever, and these decisions were 
peculiarly in the hands of the portfolio managers and the 
board of directors,- is that correct? 

A Yes. 

Q The fund was a public company, owned by members 

of the public with shares in the • -blic hands; is that 

right? 

A Yes. 

Q And as a public company, you had certain oblig¬ 

ations of making sure that all of the investments in each 
of the fui.^s made, or let's stay with Financial Venture 
Fund, there was an obligation that Financial Venture Fund 
be constantly reviewed and re-reviewed in order to determine 
that its portfolio was a live one and a feasible one; is 
that right? 

A Yes. 
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Q That would be consonant with your objective 
of trying to make money in the stocks in which you had 
invested; is that correct? 

A Yes. 

Q In that regard, I take it that there was a 
constant flow of information which analyzed what the 
portfolios were that were held by each of tha funds? 

A Which analyzed -- 

Q Ho, not which analyzed, which laid out what 
was on there, the prices at which they had been bought, 
the amount of time that these stocks had been held, and 
various recommendations as to whether they should continue 
to be held or whether they should be aborted, they should 
be added to or they should be eliminated. 

A All except for the recommendations, all the 

other material was there. I'm not aware of the recom¬ 
mendations . 

Q Were there meetings at which the portfolios 

were reviewed, stock by stock, in order to justify or 
determine whether certain stocks should be held or 
eliminated? 

MR. FEFFER; Could we have a time period for this 
question, your Honor? 

During the period you were employed by the Fund. 
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THE COURT: I would assume, and the jury should 
also, that when there is a general question like this asked 
it will relate to the period of the witness' employment 
at the Fund. 

Would you also like that from now on so we can 
move along? In other words, if he asks you a question, 

"was this done," and it was done during the period of your 
employment, you may say so. Then, if the Government 
wishes on redirect, they may want to get back to this. 

MR. SEGAL: Yes. 

Q Is that clear, Mr. Hurley? I only want to know 
what you knew during the period that you were active at 
the Fund. 

So that my question is, did you get information 
on a periodic basis which laid out the stocks that were 
held by the particular funds? 

A Yes. 

Q And were there also meetings held on a periodic 
basis reviewing each and “very stock in the Fund? 

A Yes. 

Q Were these meetings held by the board of 

directors first? 

A First -- 

Q Well — 
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A Before wh.it? 

Q Just explain to us what groups, if any, made 
decisions about either purchasing, adding to or eliminating 
stocks from the portfolio? 

A I think probably the simplest explanation is the 
board of directors were required — I don't know if it 
was by law or by their own rules — to review the 
portfolios every quarter, and prior to their review the 
Fund manager would have to explain and review the portfolio 
with the president of, for example. Financial Programs, 
who would then make a report to the board of directors, 
or it might be MrJieisderberg, director of investments, 
that I would explain my portfolio to and he'd make the 
report to the board of directors. 
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0 So that with regard to Richard Packing, it 
as other stocks were under constant review and rocvalua- 
tion, is that correct? 

MR. FEFFFR: Objection, your Honor. That is no 

the testimony. 

THE COURT: Sustained. 

0 Was Richard Packing among the stocks that were 

reviewed in the manner that you described? 

MR. FF.FFER: Your Honor, are we referring to 
constantly now? We keep going back to constantly, not 
constantly — what time period? 

THE COURT: The manner 1 hat you have described, 
since there's been a fair amount of description hero, 1 
think makes the question somewhat imprecise and therefore 
I will sustain an objection. T will permit Mr. Segal to 
inquire into the area which F believe to be relevant. 

o Can you tell us how often this review took 

place? 

MR. FEFFFR: Your Honor, that has been 
answered. He said it was a quarterly review by the 

board of directors. 

THE COURT: That's wluit T thought. 

MR. SEGAL: Then the objection had been made 
by the government. 
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THE C0,J!lT: That’s what I heard. T think you 
should work from that point. That is in evidence and I 
heard it too. 

0 On this quarterly review, r take it that each 
and every stock held in the portfolio of Financial Venture 
Fund was reviewed by either the board, Mr. Meiderbenj, or 
yourself? 

A t know it was by ir. Ileiderberq and myself. 

Whether the board did it nr nut, I don't know. , war.. 

present when it was done. 

Hut a t any rate, the information in the review 
that was being given to Mr. Heiderbcrg, „ 3 fnr ns you know> 

was for review by the board of directors at their annual - 
at thei^- regular quarterly meeting? 

A That's right. 

During the time that, you were there did you 
over get any recommendations back from any board of 
directors meeting or from Mr. Heiderbcrg if, s ,.|] ((l|t lllC 
stock of.Richard Packing? 

A No. 

° Thore wns rejn«rled on a weekly basis, also, 

all of the purchases that had been made by each of the 
funds, isn't that true? 

7 think so. I 'm not sure, hut T think so. 
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llur ! oy- cross 


run, I, though, no - only .in.mc.nl Venture , 

wouldn necessarily receive one on the other funds. 

° 1 tak ° U ' 1,0 t,at »«"'• managers - when you 

had a good item or a stool that soonod to hr h„ i<Un „ well 

and doing well, and a stock Hint you continued to purchase, 

" ach AS Wchartl racki "S, I take it that there was consul¬ 
tation between or among the manager, to determine why it 

that yon were mating those decisions, is that right ? 


Yes. 


° An<1 U Waa rnoumtent upon you as a part of 
financial Programs to explain to your co-fund managers 

in the other funds the decisional basis ,hat you wore 
using, is that right? 

A Yes. 

° And if they made a decision to purchase based 
upon speaking with you. they were not restricted, were 
they, from going out - strike that - th „y could , wkc 

a decision based upon their convert..,, ,on with you. is 

that right? 

A Yos. 

o They also were able to independon, snulic 

of the stocks that they had talked to you about? j 


Yos . 


° AMd th0t W ° UhI chard Packing too 
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2 

A 

Yes . 

3 

J ° 

You kept an inventory of your portfolio in 

4 

1* te mis o f 

the shares outstanding as to each stock, right? 

5 

A 

Yes. 

6 

Q 

The float? 

7 

A 

Yes, if we knew it. 

8 

0 

Can you describe for us what, the float is? 

9 

A 

Well, I think there are two definitions of 

10 

float. 


11 

Q 

Very well, whatever your definitions are. 

12 

A 

One definition of float is the total number 

13 

of sharps 

of the company and subtract from that, the num- 

14 

ber of shares that are not held by the public at. large. 

15 

I 

In other words, the number of shares held by insiders. 

16 

promoters, 

founders of the company, and subtract that from 

17 

the total 

number of shares and you have the float. 

18 


In other words, if there arc a million shares 

19 

outstanding in Company "X" and the president owns -son, non, 

20 

and that's 

the only large block that you know of, you can 

21 

subtract that from the million and say that the float is 

22 

r >00,000. 


23 

0 

That is one definition. You said that you 

24 

thought there wore two? 

25 

A 

Another definition is that the float is all 
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Hurley-cross 

h that ^ °" V ° ir dlre ' eU — *.»t that it might 
have been in February; is that correct? 

A That you said that? 

THE COURT: No 

No ' tHatyou said it. 

n That you said it. 

It might have been in February. 

D ° y ° U h " Ve any rec °IIection of the fact that 
it actually might have been i„ „a r0 h ? 

"•"»», object, your Honor. X think the 
esitmony „a. that it might have been February Ut 

THE COURT : Ho. no. »Xt could have been 
December, danuary or February, i„ that time spa „, 

hr. FEFFER; I am talking about the voir dire 
questioning, y OU r Honor. 

THE COURT* That- 

Th3t ls rig ht in the voir dire 
questioning. Page 1834. 

The witness may answer *.u_ 

y answer the question which has 

in March?" 


2101 


6 and 7. 


HR. FEFFER: i wa. referring to 1831, bines 5 . 
the COURT: I know you were, but if you notice 


the answer of the witness - 


MR. FEFFER: February 1st? 
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3 rnunch Harley-cross 

THE COURT: No, above on the page. 

In any event, the question asked, if if you 
can answer it, we would appreciate your doing so, "Could 
the meeting have been in March, if you recall?" 

THE WITNESS: It could have, but it is very 
unlikely that it was. 

Q Do you recall ever stating to anyone in the 
U.S. Attorney's office that the meeting could have been 
in February or early March, that you first me with Mr. 
Deutsch? 

A I don't recall that. 

Q Do you recall ever stating to them that a few 
weeks after you met with him you received some sort of 
communication from Mr. Deutsch congratulating you on the 
opening of the Fund? 

A Do I recall saying that? 

Q Yes, to anyone in the U.S. Attorney's office. 

A I don't recall saying it - , but it i3 what 

happened. 

THE COURT: It is what happened? 

THE WITNESS: Yes. I might have said it. 

MR. ROBSON: Could I hear that question and 
answer, your Honor? 

THE COURT: Of course. 
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(Record read.) 

Q In fact, you received a letter from Mr. Deutsch, 
did you not? 

A Yea. 


MR. SEGAL: Please mark this. 

(Defendant Deutsch Exhibit L marked for iden¬ 
tification .) 


Q Mr. Hurley, I show you Mr. Deutsch' Exhibit L 

for identification and ask you if you ever received that 
letter. 


A Did I receive this letter? 

Q Well, obviously not that particular letter. 

Did you ever receive a letter which states what 
that letter says? 

THE COURT: Or did you ever receive the original 
of that letter. 


Q The original of that letter. 

A Well, I received a letter but without this, 
whatever that is (indicating). 

THE COURT: He points to what is a typographical 
error that probably would not appear on the original. 


You did receive a letter similar to that? 

THE WITNESS: Yes. 

MR. SEGAL: I offer Mr. Deutsch' Exhibit L for 
muthehn oistrict court reporters. u.s. courthouse 
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2 

as the site; is that correct? 

3 

!; A Yes. 

4 

Q And then you went? 

5 

A Yes. 

6 

Q How, the float was something that was of some 

7 

importance to you, was it not, in the way and in the 

8 

manner in which you made purchases, isn't that correct? 

9 

A The float of what? 

10 

Q The float of a given stock, like Richard Packing 

11 

stock. 

12 

A Sometimes it would be, yes. 

13 

Q Will you tell us why it would be? 

14 

A Well, the smaller the float — at least this is ' 

15 

what I believed then -- the smaller the float, the less 

16 

potential supply there would be of the stock, and so any 

17 

demand would cause the price to go up and you have to 

18 

watch it in buying stocks with small floats. 

19 

Q Was it a policy of yours to buy stocks with 

20 

small floats? 

21 

A It wasn't so much a policy, it was a fact that 

22 

the smaller, the unseasoned companies had small floats. 

23 

I mean, you don't find the kind of company that 

24 

my Fund would invest in that had a big float, a big trader, 

25 

so to speak. 
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o vou knew When you were buying stocks of 

Richard Packing that there was a limited float of a aort. 
isn't that right? 

A Yes. 

° ^ YOU C ° ntinued *» buy Richard Packing knowing 

that, didn't you? 

A Yes. 

o And it was of some advantage to you to buy it 
on that basis, wasn't it? 

A To buy — 

Q To buy the stock in a company like Richard 

Packing with a relatively small float. 

A I could say yes, but I don't know what it means. 
Relative to what? 

o When you made purchases of Richard Packing 

stock you knew you were making purchases from a company 

that had a relatively small outstanding float, is that 
right? 

A That is true. 

o And knowing that, you continued to buy the stock 
Of that company, isn't that right? 

A True. 

o And buying stock of a company with a small float 
was to some advantage to the Fund, was it not, [ 


“ ■ COU.T.OUlt 
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Some, yes. 


0 What was the advantage? 

A The basic advantage is that you could — I don't 
know if there was an advantage. 

Q You could control the market? 

A At the time I thought there was. 


stock? 


You could control the market, if you had the 


The market price? 


Yes. 


A No, that isn't so. 

Q You could control the demand — 

THE COURT: Did you finish your answer? 

Q Go ahead. I'm sorry. 

A We have to talk about a stock and if we are 

going to talk about all stock s — 

THE COURT: No, we are going to concentrate on 
Richard Packing, in the time you dealt in that stock. 

THE WITNESS: All right. 

Q Wasn't it an advantage to you to buy stock of 
Richard Packing with a small float? 

A That depends. 

Q When I say "you," I mean the Fund. 

MR. FEFFER: I object, your Honor. We are going 
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Whon you bought the stock of Richard Mucking, 
you knew you wore purchasing stock in a company that had 


relatively small float, is that right? 

A Yes. 

0 And I boj,GVp I van asking you if knowing 

that it had a small float, you were making those purchases 
for a particular reason? 

A Buying the stock, yos, T was. 

P And in fact did you at one time nay to anyone 

in the United States Attorney's office that you could buy 
the stock of a company up to a certain point of tho 
percentages of the company; is that right? Did you have s<Ue 
limitations about how much of a compny's stock you would 


THE COURT: This is now any company? 
THE WITNESS: Yes. 


were? 


Could you explain whit those limitations 


Yes. Any stockholding could l><> no gtenter 
than five percent of Financial Venture Fund. 

0 Wore there any other limitations? 

A Yes: 

The amount of stock owned in any company by 
financial Venture fund could he no greater than ton percent 
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bi"V '* 
of ♦_}.•» i•* >r i] .iny . 

oil could buv up to, say, I nn percent, of 
’ 'hard Parking shock? 


•OR . 


o 


Put l hat would re; i-nl vdint 
s t r i k« ♦ ha I — 

Till: (THIRT: 1 want to understand something. 
Von said you had certain limitations in connection with 
tin- purchase of stock? 


5 

A 

Of the total stool. f. i h* rd 

1 ac v i nq 

had, 

6 

! o 

So long a 

s that t < ui i >t > r<-. u, t 

o f ♦ he 

Ui chal cl 

7 

Packing r 

I eel did not: 

ref resent m*>re t 1 1 

an l i ve 

porcent 

H 

of yotir f 

ot ,i 1 i >o r 1 To 1 

i 11? 



<) 

/\ 

**' 1 l M • . 




10 

n 

i tint pivo 

you a fair *i m • ml 

of : < >• nn 

• 

■ • s to the 

11 

number of 

shares you 

could buy, didn’t 

i t? 


12 

/\ 

Tn Pichar 

d Peek i n< j ? 



13 

() 

Yes. 




14 

1 

A 

Vos . 



1 

15 

O 

You could 

have bought just 

ibou t a 1 

1 

1 the 

16 

r1 < >ck P i c 

hard Packing 

hid , Icin’ t yon 

/ 


17 

A 

fto. 




18 1 


tin: cot hit 

: Ten | •< • r <•< ,1 . 



19 

n 

dust ton 

pe reen t of the s l <>. 

•k 1 ha t. 

they had? 
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TMi: WITNESS : Yos . 


T ’ ,E “ 1 that, one, fron vhat 

y ° U th;lt cotmnit more five 

percent of the .meet., of your fund - beyond five 

1 1 j <->nn r i vo percent 

to any one stock? 

Tirr: WITNESS: Correct. 

THE COURT: And dm , 

' 1,£!o ' , * , «yin*i tli .t stork, von 

COUldn,t """ “ — — H,nn ten percent in u,o 
company you were buying the stock in? 

THE WITNESS: True. 

the COURT: Those were limitations? 

THE WITNESS: R ight . 

THE COURT: Thank you. You may proceed, 

Mr. Segal. 

o Did you at any time ever say to the United . 

States Attorney's office, or anyone there, that within 
these limits you could possiMy have purchased all of 
the float of Pichard Peeking you wou]() hfive ](jv(d ^ 
j it? 

A 1 " M * thnt hut I don't recall whethlr 

it was with reference to hi chard Pack in., or i„.,t stocks 1 

or another stock or stocks i„ general. 

° " nS »» "• V"ur concept of 

the Purchases you were mnkin,, of Piehard hacking? 
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1>!IV Hu, lf.y-,. ro . .. 

qo for n 1 i i-! <1 -- 

0 Were you ever questioner 

m the U.S. Attorney's c‘fico? 
f' Probably. 

1 ' I show yi .i, K: h i ’ > i t e, ■<, 

first pace and ask you if that i > l r< 
that on f 'ctc>l>er 2, 10 7 3 you wi>rf’ ini 
Attorney’s office:' 

1’ell, wl, 1 1 is i his ( i nd i 

THE COURT: Wei I , no you 
n t th i s point, sir. You .ire requ i r< 
You may never h.iv. 

lie is ‘••iily showinq it. to you to i.f, 
hooking at this piece of 
on it, do c s if refresh your reroller 
viewer! ’>y someone in the Uni let] :;i t -,t 
on Oct ol 'r 2 , 107-)? T f j fJ o. -, ny 

not, tell us. 


20 

21 

22 

23 

24 

25 


THE WITNESS: II doc-;. 
THE COURT: Proceed, p,. 

r d If it relresli.-s your ice. 

date you wove- interv i owed J.y someone 
office, do you recall r-vor rial, inu a 
wanted to liny the float because' r !-,••- 


• 1 11: 

on October 2 , 1 ' 173 , 

! 

i 

| 

I 

tj un and point t c thi' 
shes your rccol I ection 
ocmcwoI in the n.s. 

cat ino)? 

don’t ask questions 
d t- 1 answer oiiostion:'. 
this I 'i -1 ■' re , i i , a’.p 
•sh Von | itch 1 1 pc t ion . 
lM"or and whatever is 
fie,, th *t you were inter¬ 
's Attorney's office 

I us, and if i t doer; 

de-u I . ' 

II loot i < mi < Ii, 11 < in Mi.d 

in the ll.ft. Attorney's 
: tuteinent- that you 
y on con I cl cent r> > I 

J 
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Q 

A 

Q 

A 

Q 


Hurley-cross 

£ 12 4 

No way? 

No way. 

Dia the StOCk evcr 50 up after you bought it? 
Sure. 

° id VOU 6Ver encour aqe other peopie to buy the 
stock in order to keep your price up? 

A No. v 

Wd other fund managers buy the stock? 

In Financial Programs? 

Yes . 

I believe they did. 

Did that have the effect- t, 

etteCt of keeping the price up 

Well, the price stayed up. 

And did you encourage their buying it in order 
SO that your Fund could look good? 

A No. 

o so that your Fund could come in third i„ the 
country? Was that one of the reasons why you may have 
ncouraged other fund manaqers to buy? 

THE court: Did you encourage other f und managers 

to buy? 

* ,,E WITNESS = WeU. if they asked me about it. 

I wouid tell them, and they bought. I don't know what ’ 
"encourage" means. 


0 

A 

Q 

A 

0 

A 

Q 
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demand is normally one quotient or one measure of what 
will make the price go up or make it go down; is that 
right? 

A Yes. 

Q And when you are buying the available float 
within the strictures that you had, did that reduce the 
supply? 

A Sometimes, I suppose it did, yes. 

Q Would the reduction of that supply have had 
the effect of raising the price? 

A Not necessarily. 

Q You knew that was the effect, didn't you? 

A No, I did not. 

Q Did you follow the price of the stock? 

A Yes. 

Q And did the stock go up? 

A Yes, the stock went up. 

Q Was it to your interest that the price of the 
stock go up? 

A Yes. 

Q Because the beiter your performance, the better 
money you made? 

A You bet. 

Q And the higher ranked your Fund would be? 

SOUTHERN OISTRICT COURT REPORTERS. U.S. COUR1 lOUSE 
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I 
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Q So it was to your interest to raise the price 
of the stock any way that was possible within normal 
limits, isn't that correct? 

A I suppose so, yes. 

0 As a matter of fact, did you at one time state 
to any member of the United States Attorney's Office 

that the Fund had a direct effect on the market price 
of the stock? 

A I don't remember. I don't recall saying that. 

0 13 it possible that you did make such a 

statement? 

MR. FEFFER: Which stock are we referring to, J 

your Honor? 

the COURT: I think that is a fair statement, 1 

because we did get away from Richard for awhile. 

Is that RichardPacking Company stock, Mr. Segal? j 


MR. SEGAL: I will put that to the witness. 

Q Was it with regard to Richard Packing stock? 

MR. SEGAL: Well, your Honor, the witness has not 
acknowledged he made the statement, first. 

THE COURT: Start again, then. 

Q Did you ever make a statement to any member of 
the United States Attorney's Office, or their staff, that 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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2 

MR.FEFFER: Objection, your Honor. 


3 

THE COURT: Sustained. 


4 

Q Would the presence of more shares on the market 


5 

make it more difficult or less difficult to control price, 


6 

if that was an objective? 


7 

MR. FEFFER: Objection, your Honor. 


8 

Controlled by whom? 


9 

THE COURT: There is an objection to the form 


10 

of your question, Mr. Segal. I think it's well taken. 


11 

I will permit you to inquire into the area, 


12 

but I would suggest you rephrase your question. 


13 

MR. SEGAL: Very well. 


14 

Q In the event more stock is out in the market. 


15 

can you tell us what, if any, effect that would have on 


16 

the ability to control the price? 


17 

MR. FEFFER: Same objection, your Honor. 


18 

THE COURT: Yes. I will sustain the objection. 


IP 

Q Does more stock on the market have any or no 


20 

effect on price? 


21 

A It's unpredictable. 


22 

0 It could have a result of depressing the price, 


21 

is that right? 


24 

A It could. 


25 

Q Is it harder or is it less difficult to control 
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I/hrn nfty portfolio managers, myself included, 
made a recommendation that a stock should be nought or 
sold, we could make that recommendation and also recommend 
through which brokerage house the business should be trees I 
acted, and we classified that business in terms of either j 
-los. executions, or research. Tn other words, we were \ 
compensating a brokerage house for selling our mutual funds, 
that is, that was the sales, or for doing the transaction 
in an exemplary way, that was the execution, or for research, 
meaning for bringing us the idea and keeping us up on | 

the companies that we were involved with. j 

Uhich classification applied to this purchase? j 
A Well, to Deutsch and to Jaffna it was for j 

research, and I was trying, anybody else who gave them I 

business was trying to pay them for their ideas, for their j 


minds." 


questions? 


Do you recall giving those answers to thos 


0 Was it true? 

A yes. 

H Mr. Hurley, do you remember ever testifying 

in the grand jury on October *6, 1073 about when it was 
that you first met Mr. Deutsch? 
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Mr. Hirshhoimer, other people, who made the decision to 
sell out; and they can be called here to ask what they did 
and how they did it. Mr. Regal in trying to inject a view 
Mr. Hurley had ns to selling or not selling, and that is 
not relevant. 

TUI? COURT; I have indicated to Mr. Regal on 
his, what I will call, offer of proof, or an offer to in¬ 
quire in this area, what my ruling is. Needless to say, 
he has exceptions, if my ruling prejudices him. 

MR. FEFFER: I don't think further questions 
should be put in that respect, your Honor. 

MR. SEOAL; T want to avoid what we talked 
about yesterday, and the reason T am saying other than 
business reasons is because I don't want the other thing in 
bore and trying to restrict him to that. If necessary, 
your Honor, I have to load him because I don't want him 
saying what he said. 

If I can ask this witness whether he has any 


2D 

idea — 

Stl 

’-ike 

that 

21 

he has 

a ny 

know 

1 edg 

22 

upon — 

by 

the 

fund 

23 

reasons 

, T 

think T 

•M 

11 on. 




2T> 



Till-: 

COU 


Till: COURT; I am not quarrel inn with you, so 
far as you go, hut i thought you isked that question 
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already and I thought r heard the answer, tha ^ 

Which was that he had no knowledge. That is the basic 
reason for ny ruling. 

Tf you would like the reporter to go back into 

tho record just before* the sido inr 

° Slfl ° bar meting, I think you 

will find that. 

SEGAI,: Ok civ * f ^ _ 

- ' if ho would, your Honor. 

(Discussion off the record.) 

SFr ' M/: Let - •■><"= YOU whether or not it 
would be permissible to 

- >k these < l ues tions, your Honor: 

Hid this witness ever ten neutsrh that he knew 

tho reason for the sn i o 

10 of tho >>y the funds. 

Secondly, if he says yes. did he state that it I 

"" f ° r " ther than hUSi "« s — Those are the two 
questions that T would ask. j 

,MR * Fr:PPRR; "* hns alread y stated that he does 

not know the reasons first hinH M 

ot hand ' 110 «» b" asked the basis 

of his knowledge —- 

""do a prior negative statement. Now. if they can elicit 

J tor time he (old someone else that he knew the i 


reason -- 


PPPrrR: " Ut how <"<' h» know, your Honor* 

T " rCO "'- ! - »o knew the reason, they 
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arc able, within limits, T think, to impeach him because 
hr now on the stand has said hr doesn’t know. 

MR. FEFFER: Your Honor, ho was asked if the 
basis of his knowledge, the witness’ knowledge, for example, 
rnmo from Mr. Anton and Mr. Anton told him the reasons, 
then his knowledge is based on hearsay. They can inquire 

as to whether or not he knew and if he says no, then they 

* 

can say "Uell, did other people tell you what the reasons 
are?" 

In other words, this question here presumes 
he had knowledge, knowledge other people told him. 

THE COURT: Can you ask the question if he -- 
MR. SECAL: "Did you ever tell Mr. Deutsch 
that he knew the reason?" 

Till' COURT: "Of your own knowledge"? 

MR. EEGAI,: That he knew. 

THE COURT: It really isn’t an -- knowledge 
is a rather broad subject. I would certainly suggest 
that I would v rmit the question if you asked the question 
did he on a prior occasion to today tell Mr. Deutsch or 
any other person that he know of his own knowledge. 

MR. SEC.AL: Is it all right if I ask, did he 
ever tell Mr. Deutsch that the reason for the sale of the 
stock was for other than business reasons? 
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MR. PKPl-’ER: That gets into hearsay. 

MR. SEGAL: No. it goes into whether or not 
ho over made that statement to Mr. Deutsch. 

MR. ORENSTEIN: And that can be answered with 


a yen or no. 


Tin: COURT: And that's all you want? 

MH. SKGAL: Yes* sir. 

THE COURT: ] will allow it. 

MR. PEPPER: If the basis of that is that 
his hnowledge came from hearsay? That's getting around 
your Honor's ruling. 

THE COURT: I will allow the one question.' 

MR. FEFFER: If he is asking that one question 
and he is doing it based on telephone conversations, I am 
Dust going to say we have a perfect right to go into the 
telephone conversation. 


to that. 


IHL COURT: Yes, I thinV he opens the door 
MR. SEOAT,: I don't agree with that, your 


Honor, and, your Honor, I am getting tired of the govern¬ 
ment indicating threats to the continued cross examination. 
Bhat this does is inhibit cross examination by the intro¬ 
duction of what is extraneous material. 

Till, COUI’T: You have not boon inhibited. I have 
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0 Basically, he was talking to you about the 
concept; is that right? 

A Yes. 

Q And the concept sounded interesting to you, 
did it not? 

A Yes. 

0 You determined that you wanted to learn more 

about the company, is that right? 

A Yes. 

Q At that time, incidentally, which was shortly 
before you actually had the funds to invest, you 
anticipated having $45,000,000 that you were going to be 
responsible for; is that correct? 

A I would be responsible for the bulk of it, yes. 

Q And that meant you had to find a lot of invest¬ 

ments for that $45,000,000; is that right? 

A At least 20, if I was going to spend it. 

Q At least 20 investments? 

A Yes, sir. 

THE COURT: That is, you could not invest 
more than 5 percent of your fund in any one stock, and if 
you invested less than 5 percent, there would be more 
than 20? ' 

THE WITNESS: Right. 
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Q 

potential 

possible? 


You were interested in locating as many good 
investments as possible and as rapidly as 


A Yes. 

Q You were also looking for small companies 

with speculative but very high potential? 

A Yes. 

Q Of course, you recognized at the time that small 

companies with very high potential were also very risky 
companies; is that correct? 


A Yes. 

0 And you also recognized at that time that small 
companies, particularly new companies, had potential which 
was dependent very heavily on what happened over a period 
of time; is that correct? 

A Yes. 

Q In other words, nobody could really predict with 

any certainty what was going to happen to these small 
companies, isn't that correct? 

A Generally — I mean, yes, it was risky. 

Q With respect to P.ichard Packing specifically, 

you were aware of the fact that this was a new, untried 
concept, the circus wagon approach; is that correct? 

A I had only seen it one other place. 
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0 Would you tell us to t.he bent: of your recollec 
Lion the conversation that took place between you and Mr. 

Deutsch. The first time you heard from Mr. Deutsch he 
got on the phone — 

A Basically it was — 

Q I don't want basically. I want to know your 
best recollection. How did Mr. Deutsch introduce himself? 
I assume he said "Hello, this is Bernard Deutsch." Then 
what did you say? And then what did he say? 

A I can't remember what he said. I can remember 
what happened, but his exact words — 

0 Let's see if I can refresh your recollection. 
Did he say, "I understand you're interested in Richard 
Packing stock"? 

A He might have. 

Q Did he say, "What would you like to know about 

Richard Packing Company?" 

A (No response.) 

Q You don't remember. 


I have already said I can't remember his 


exact words. 


0 Do you remember whether he said any words to 
that effect, like, "What would you like to know?"? 

A Yes, that was possible. 
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A I don't know if he did or not. 

Q Did you ask him whether or not they had taken 

any steps yet with respect to any of these franchises, 
like building them? 

A X think I just accepted what I was told. I 

mean, I was hearing the story for the second time, the fir 
in detail. 


Q You were aware, however, that the company was 
just getting started in the franchise field, were you not? 
A Yes. 

Q And that they reilly had not yet had any 

opportunity to demonstrate whether their ideas would 
work? 


A Yes. 

Q So you understood when he was giving you earnin. 
statements, estimates, what he was doing was assuming 
success and this taking place as they were planned in order 
for those estimates to be achieved? 

A Yes. 

Q You didn't understand that he was representing 

to you or guaranteeing to you that those earnings were 
going to be actually realized? 

A I'm sorry? 

0 Did you understand him to be guaranteeing to you 
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or representing to you that he know those earnings would in 
fact be reached? 

A No. 

Q About how much of the conversation was devoted 
to Richard 'acking stock during that roughly one hour 
meeting? 

A Maybe five minutes or so. 

Q During that meeting he also mentioned other 

companies with which he had some relationship or interest, 

•• » 

is that correct? 

A Yes. 

Q Am I correct that what he told you in effect 
was these were a number of companies that you might have 
some interest in? 

A Yes. 

Q Did he at that time urge you to buy any stock 
in any of these companies? 

A I think he said that the stock could do well. 

Q I beg your pardon? 

A I believe he said words to the effect that thes 
might be good investments for the fund. 

Q He was in fact recommending to you some stocks 
for your consideration? 

A Yes. 


SOUTHE P N DlSl HICT COURT REPORTERS U S. COURTHOUSE 

"Olev soUARr. new vork, n.v. co t-ssbo 













bmv 


***** 


739 

Hurley-cross 


2195 


0 After you purchased or placed the order for 
that 5,000 shares, did you take any steps to investigate 
Richard Packing and learn any more about the company? 

A X talked with Mr. Deutsch. 

0 Other than conversations with Mr. Deutsch, 
did you take any steps to check out the company? 

A Ip personally? 

Q You personally — 

A Or the funds? 

I said, did you take any steps to check out the 

* I 

company, and that would include din . 

include, did you ask anybody workin 

with you or fo you to do it. 

A Yes. 

0 will you tell us what the next step was that 
you took with respect to checking out Richard Packing? 

A I think mainly it was a study of McDonald’s 
Corporation, just to see if the ideas and fundamentals 
that I had heard about Richard Packing gibed with that. 

Q When did you do that? 

S S~me time after that purchase. 

0 ..c or about the time that you made the purchase 

of the initial 5,000 shares, did you discuss that purchase 
with anybody at Financial Programs? 

A Yes. 
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0 When, and with whom? 

A Well, just before the fund bought it I discussed 
it with Mr. Anton. 

Q Can you tell us what your conversation was 
with Mr. Anton? 

t 

A Basically, that some shares are available, 
did he want some, did he want to buy some for his fund. 

Q Did you tell him anything about the company? 

A Well, I believe I showed him that recommenda¬ 
tion sheet and we talked about it before. 

Q I show you what has been marked Government's 
Exhibit 33 and ask you if that is the recommendation sheet 


you are referring to? 

A Yes. 

Q That sheet was prepared on or about February 1, 
1969, is that correct? 

A Yes. 

/ 

Q Before you bought that 5,000 shares, did you 
obtain any authorization from anybody who was above you in 
the company? 

A To do so? 

Q To do so, yes. 

A Well, my recommendation sheet, when it was 

submitted, if it was accepted, that was authorization. 
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THE COURT: Who did you submit it to? 

THE WITNESS: Mr. Hirshheimer. 

THE COURT: He was the trading officer? 
THE WITNESS: Yes, but he was also a vice 

president. 


Q Was that the procedure, that you would prepare 
a recommendation sheet and then submit it to Mr. Hirshheimeij? 

A No, no. The other reconmendation sheet is 
the little slip where I wrote out how many shares of which 
stock and at what price, from where, to buy when. 

Q I'm talking about this recommendation sheet. 


the one marked — 

A No, that was for my own use. 

Q That was for yourown use? 

A Yes. 


THE COURT: But you did show that to Mr. Anton? 

THE WITNESS: I believe so. 

Q There was another recommendation to purchase 
which you submitted to Mr. Hirssheimer when you decided to 
buy a certain number of shares. 

A I think that was the title on it, but it might 
not have been. It was the buy slip, or sell slip. 

Q You would make a decision to buy a given number 
of shares of stock and send it down to Mr. Hirshheimer for 
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2 

him to go out and buy the stock and if he actually went 


3 

out and bought it, that would be considered acceptance of 


4 

>our recommendation, is that correct? 


5 

A Yes. 


6 

Q Did you indicate on the slip you sent to Mr. 


7 

Hirshheimer the place that you wanted to pay? 


8 

A You mean in that instance, that first — 


9 

THE COURT: The first 5,000 shares, start 


10 

there. 


11 

Q Generally, was that the practice, that you 

i 


12 

would indicate a price? 

j 


13 

A For any stock? 


14 

0 Yes. 


15 

A Generally, yes. 

1 

1 

16 

Q Do you recall whether you did with respect to 


17 

this 5,000 shares? 


18 

A I believe I did. 


19 

Q This 5,000 shares, of course, was a public 


20 

offering which was coming out at a particular price, so tha 

I 

21 

you would have known what the price was exactly? 


22 

MR. FEFFER: Objection, your Honor. That is 


23 

not the evidence. 

m 

24 

THE COURT: It is true, it isn't. I will 


25 

sustain the objection to form. 
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o( the assets o£ the Fund and 10 percent of the shares 
of the company. 

Q Other than those general limitations on the 
amount with respect to the percentage of the Fund, is it 
your testimony that you are not aware of whether or not 
there were any limits placed on a regular basis on how 

many shares of each stock the Fund was authorized to buy? 

I was not aware. 

0 It was your understanding that you could buy as 
many as you wanted to, as long as MR. Hirshheimer didn't 
object or Mr. Heisderberg didn't come down to you 
and object, so long as it didn't exceed 5 percent of the 
Fund, about $2,200,000; is that right? 

A Roughly, yes. 

a And so long as it didn't exceed 10 percent of 

the outstanding stock of the company, which in Richard 

Packing would have been 50 or 60 thousand shares; is that 
right? 

A Right. 

u Between the meeting that you had with Mr. Deutsch, 
when he came out to Denver, and the time you bought the 

5,000 shares, did you have any further conversations 
with Mr. Deutsch? 

A Yes. 
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0 About Richard Packing? 


Yes. 


Q Were they by telephone? 





A Yes. 

Q Will you tell us, to the best of your recollection 

the substance of those conversations? 

A He was passing me information on Richard Packing 
Company and we were talking about how the company was 
doing, what it could possibly earn, how many franchises 
were sold or close to being sold, what people were on 
board with the company or projected to be on board, what 
areas of business it would be in. 

0 After you purchased the 5,000 shares, you 

continued to buy stock on a very regular basis for some 
period thereafter, did you not? 

A Yes. 

Q no you have any recollection, as you sit there 
now, what the amounts of those purchases were? 

A In shares? 

0 Yes. 

A From when to when? 

Q Well, at any particular time, do you have any 

recollection? Do you know how many you purchased by the 
end of March? 
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or 20 thousand. 

Does the number 16,800 sound correct? 

It sounds close. 

Do you know how many shares were outstanding 
in the form of registered stock,as of the end of March? 
A Roughly, a half-million. 

0 Registered? 

A Registered. 

0 Isn't it a fact that there were only 110,000 

as of the end of March that were registered? 


2207 


12 

A 

Mot to my knowledge. 


13 

Q 

Did you ever see the offering circular. 

which 

14 

is Government '3 Exhibit 5-B, Mr. Hurley? 


15 

1 

Yes. 


16 

Q 

That was sent to you when you bough; the 


17 

5,000 shares, wasn't it? 


18 

A 

I don't know. 


19 

Q 

But you have seen it? 


20 

A 

Yes. 


21 

Q 

Did you read it when you got it? 


22 

A 

I have read it sometime, yes. 


23 


MR. ROBSON: Will your Honor bear with me 

for 

24 

a moment? 



25 


THE COURT: Yes. 

i 
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2 

(Pause.) 

3 

0 I call your attention to the introductory state¬ 

4 

ment on Page 2, and particularly to the language starting 

5 

with the sentence, "There were 100,000 shares of the 

6 

company owned by the public," et cetera, in that paragraph, 

7 

and ask you whether that refreshes your recollection that 

8 

as of the time of this public offering, in March 1969, 

9 

there were only 100,000 shares owned by the public? 

10 

A Well, there were roughly 100, 110 thousand 

11 

shares owned by the public, but that is not the same as 

12 

registered. 

13 

0 What did you understand me to mean when I said 

14 

"registered"? 

15 

A Stock that was registered with the Securities 

16 

and Exchange Commission. 

17 

Q And weren't these 109,000 shares registered 

18 

with the Securities and Exchange Commission? 

19 

A Yes, and so were all the rest, I assume. 

20 | 

0 You assume all 500,000 shares of the company's 

21 

stock were registered? 

22 

A Yes. 

23 

0 You do not know that publicly hexd stock is 

21 

the only stock that is registered stock of a corporation? 

25 

Is that what you are saying? 
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A I don't know that what? 

Q That publicly held stock is the only stock that 
is registered stock? 

THE COURT: That publicly held stock is the 
only stock that is registered stock; is that your 
question? 


MR. ROBSON: Or that can be registered stock. 

A Publicly held stock is what? 

Q Is the only stock that can be registered stock. 
A What do you mean by publicly held stock? 

Q Are you testifying »:ow that you do not under¬ 
stand what I mean by publicly held stock, Mr. Hurley? 


A No, I am not. 

Q The answer my question. 

A I can't answer it unless I understand it. 

Q Are you saying you do not understand what I 

mean by publicly held stock? Is that what you are sitting 
there telling me? 

A No. 

Q If you do know what I mean by publicly held 
stock, would you please answer the question? 

A Would you ask it again, please? 

MR. ROBSON: Will the reporter read the question? 

TFIE COURT: Read Mr. Robson's last pending 
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2 

question. 


3 

j (Question read.) 


4 

A No. 


5 

Q That is not what you are saying? 


6 

A That is not what I am saying. 


7 

m 

Q Then what are you saying? 

I 


8 

A I am saying that registered stock and public 


9 

held or trading stock are not mutually exclusive, that of 


10 

the shares held by Milton Cohen, some of them could hav e 


11 

been registered. He could have bought them on the open 


12 

market and they would be registered. Some of the shares 


13 

that he held could be registered and subject to a 


14 

letter. 


15 

Q When you read the offering circular — let's 


16 

not try to fence with each other -- when you read 


17 

the offering circular, did you not know that 100,000 


18 

shares of stock were in the hands of the public and vir¬ 


19 

tually all of the balance was held by Mr. Cohen and his 


20 

brother and was registered and couldn't be sold publicly? 


21 

A Yes. 


22 

1 


23 



24 



25 
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•>o you knew that there were only 100,000 shares 
plus the 10,000 covered by their offering circular that 
could be traded publicly, subject, possibly, to a letter 

from Mr. Cohen's attorney with respect to a small portion 
is that correct? 

MR.FEFFER: Your Honor, could we have a time 
setting for this, as to when he read the document in 
question so we know what we are talking about? 

the COURT: I think that is a fair request 
in view of the area being inquired into. 

MR. ROBSON: I am asking whether he knew at 
the time he purchased these 5,000 shares that there were 
only 110,000 shares being traded publicly. 

A Yes. 

Q So when you bought 16,800 shares, and that is 
what the records show, if the Government will accept 
that figure, which I have gotten from records the 
Government ^ave me, when you bought 16,800 shares 
during the month of March, you at that point had approxim¬ 
ately 16 percent of the publicly traded shares; is that 
correct? 

A That would be. 

0 we have been talking or you have been asked 
many questions about the float, what is or what is not the 
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float. Let me ask you this question: 

Is it not a fact that for all intents and 
purposes, back in March of 1969, what you meant and what 
you considered to be the float were the maximum number 
of shares which were then trading publicly, in this 
case 110,000 shares? 

A Yes. 

Q Did you keep track, from March 1969 through 
April 1970, f what percentage of that 110 thousand 
shares were owned by Financial Venture Fund and the 
other Financial Program funds? 

A Ho. 

Q Did you ever have any knowledge of what percen¬ 

tage was owned by those funds? 

A I could have figured it out, yes. 

Q But you never did? 

A I might have. 


2212 


19 

Q There were two stock dividends paid, or stock 

20 

splits, is that right, each for 25 percent, in July and 

21 

August 1969; is that right? 

22 

A I don't know. r think so, yes. 

23 

Q Will you accept my statement that that is a 

24 

fact? 

25 

A Yes. 
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™ E C0URT: Splits ° r dividends, stock dividends? 
THE WITNESS: They are equivalent to ne. sir. 

THE COURT: You recognise then, to be roughly 


THE WITNESS: Yes. 


o will you also accept my arithmetic, two 25 
percent stock dividends on 110,000 shares of stock 
makes a total of 171,075, gi vo or take five? 


Yes. 


o Did you just compute that in your head? 

A No. 

0 It would have embarrassed me if you did. It took 

me five minutes. 

That would be the maximum number of shares 
at any time from March '69 to April '70 that were being 
traded by the public, until Mr. Cohen had sold a small 
portion of his shares; is that correct? 

A Or unless he sold a large portion. , 

0 vou knew there was a restriction, did you not, 
that no control person could sell more than 1 percent 
ef his stock during any one-year period? 

A At that time I did not. 

0 You didn't know that? 
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0 Did you ever know that as of April 1970, out of 
the 171,875 shares which I just described to you, 

166,000, or more than 95 percent, were owned by the 
three Financial Program funds? 

MR. FEFFER: I object to that, your Honor. That 
is inaccurate. 

THE COURT: If the witness knows, he will say he 


knows. 

If he doesn't know, he doesn't know, and it's 
not going to be in evidence. 

A Could I hear it aqain? 

MR. ROBSON: If your Honor please, I can go throug i 
this on a very lengthy procedure unless I can get possibly 
Mr. Feffer to either agree with me or review my figures. 

I made these computations from Government records. 

THE COURT: Why don't you and Mr. Feffer just 
step over to the side for a moment? We will all wait. 

And if you show Mr. Feffer what you have and he shows you 
what he has, you may be able to reach some mutual agreement 
as to ownership at a certain time. 

MR. FEFFER: L«t me suggest this: For the purpose 
of these questions, I have no objection to what figures 
Mr. Robson has, and it will be quicker for everybody. 

We can correct whatever errors there are later, I think. 


il 
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MR. ROBSON: I can't guarantee that I didn’t 
make any errors in arithmetic, but 1 can’t be too much 
off. 

MR. SEGAL: Your Honor, I ask that those 
statements about it's not correct figures be stricken. 

THE COURT: All right. We will strike it. 

It's not relevant. The jury will disregard it. 

Do you have the question in mind? 

THE WITNESS: No. 

THE COURT: Do you wish to rephrase the question 
or do you wish it read back? 

MR. ROBSON: I can rephrase it. 

Q Did there come any time when you learned that 
the three funds. Financial Venture Fund, Financial 
Development Fund, and Financial Industrial Fund, had 
between them or among them a total of 166,000-odd shares 
out of the 171,875? 

A Yes. 

0 When did you realize that? 

A Probably at the time it happened. 

By the way, it's Financial Dynamics Fund, not 
Development. 

THE COURT: Venture, Dynamic and Industrial 
are the three key words for the three separate funds. 
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Venture, Dynamics and Industrial? 

THE WITNESS: Yes. 

Q When we use the word "float," so there won't 
be any confusion in anybody's mind, all we really mean is 
the supply that is available for sale; is that not what 
we generally mean? 

A It might be what you generally mean. 

i 

0 Okay. Let's talk about what you generally 
meant back in March of 1969 when you used the word float" | 
in March of 1969. What did you mean? 

A The amount of stock, which was a number you could 
never really know for certain, but the amount that 
would have any chance at all of being on the market 
as either a sell or a buy. 

Q Just like copper or steel, the amount of the 
product available; is that correct? 

A Yes. 

Q That's all we are talking about? 

A That’s right. 

Q You have heard of the law of supply and demand, 
haven't you? 

A Yes. 

Q You have heard that expression? 

A Yes. 


V 
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Q What do you understand that to mean? 

A That supnly and demand are related by a 
function. 

Q What do you understand that to mean Insofar 
as prices are concerned of anythinq? 

A TheC0 iS a prlcc functi °'> ^at relates to supply 
and demand. 

0 What is that price function? 

MR. FEFFER: Your Honor, I am going to object 

unless he shows the relevancy between this witness’ 

views of supply and demand and the issues at hand. 

MR • ROBSON i I tihi nV f.w orA • 

tnink there is a very substantial 

relevancy, if your , Ionor pleaso> 

THE COURT: I wil] accept the representation by 
counsel and let him inguire. ! would suggest supply 

and demand in general is terminology known by the Court 
and the jury. 

I think we might go on from that point. 

MR. ROBSON: Let me see if , . . 

me see lr x can simplify it. 

0 Is it not generally understood by you and by 

people at large, so far as you know, that the greater the 

supply, generally, the lower the price; the greater the 

demand, the higher the price? 

A In general? 
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1 

2 

MR. FEFFER: Objection, your Honor. 


3 

Q Generally. 


4 

THE COURT: Mr. Robson' don't they interrelate, 


5 

as a matter of fact? I moan, you could have a great 


6 

supply and no demand, or a modest supply and do demand and 


7 

you'd have the same thing. 1 


8 

Q The greater tha supply with relationship to the 


9 

demand, the lower the price; the lower the supply with 


10 

respect to the demand, the greater the price; is that 


11 

right? 


12 

A Depending on the product that you are talking 


13 

about. 


14 

0 As a general rule, if something has any value. 


15 

the more there is around, generally the lower the price 


16 

will be; the rarer it gets, the greater the price; is that 


17 

not true? 


18 

A Depending on what you are talking about. 


19 

Q We are talking about stock, okay? 


20 

A Okay. 


21 

Q Is it not true that the more stock there is 


22 

around for sale, the lower the price will tend to be, 


23 

generally? 


24 

MR. FEFFER: Your Honor, I am going to object. 


25 

THE COURT: Yes, I will sustain the objection 

i 
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because I don't think you can discuss supply independent 
of demand, Hr. Robson. I think that is one of the 
fallacies here. 

MR. ROBSON: Your Honor, in this situation, 

I think we can, that is why I would ask your Honor's 
permission to explore this a little bit further. 

THE COURT: On that representation, I am going 
to permit it. 

0 Is that not generally true, all other things 
being equal, that if a product has a certain amount of 
inherent value, that the more there is available for sale 
the lower the price is going to be? 

A Could be. 

Q Thank you. 

Did you not know that as the Funds were buying 
up almost 95 percent of what was generally understood 
to be the publicly traded stock, that that was going to 
naturally cause the price to rise? 

A No. 

0 Did you expect it to cause the price to rise 
when you and your Fund and the other Funds bought 95 
percent of the stock? 

A That might be a tendency, yes. 

0 Did you expect it to rise when you bought all 
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of those shares? 

A I suppose I did, yes. 

0 And in fact it did rise because you bought all 
of those shares, did it not? 

A That is your conclusion. I don't know. 

Q You wouldn't draw that conclusion? 

A No. 

THE COURT: May I ask you this, sir: 

As the Funds bought, did the price rise? 

THE WITNESS: The price of Richard Packing 
generally rose throughout the whole time. 

Q Did you discuss Richard Packing with the 
portfolio manager of Dynamics Fund at any time? 

A Yes. 

Q Who was that? 

A Bob Anton. 

0 You told us about a conversation with Mr. 

Deutsch at which Mr. Anton was present, and you told us 
about a conversation thereafter with Mr. Anton in which you 
indicated that you thought he might be interested in 
buying some Richard Packing stock at or about the time 
you bought the first 5,000 shares. 

Can you tell us about the next time you spoke 
with fir. Anton about Richard Packing stock? 
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A Probably the day after the Fund had bought it. 

0 Do you recall the conversation? 

A To the effect of, "Here it is and it's doing 

well." 

Q When was the next time you spoke about it, or, 
let me ask you this, because I don't want you to go through 
a series of a hundred daily conversations. 

THE COUFT: This is a fellow he spoke with every 
day, wasn't it? 

MR. ROBSON: I realized that. 

Q Are you aware of the extent to which Mr. Anton 
purchased Richard Packing stock for his Fund, Financial 
Dynamics? 

A Generally. 

Q Did Mr. Anton consult with you or discuss with 
you his purchases prior to making them in Richard Packing? 

A Sometimes he did; sometimes he didn't. 

Q Do you recall any specific occasions when he 
discussed with you the purchases he was proposing to 
make? 

A No. 

Q Did you ever urge Mr. Anton to buy stock in 

Richard Packing? 

A Well, I told him about it. 
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to ask a couple, fine, but I have been listening carefully 
and so far you have done your own cross examination, and 
I would suggest that as you launch into this area you not 
ask the same questions which Mr. Segal asked yesterday and 
possibly this morning. 

MR. ROBSON: I think your Honor knows me 
better than to think I am going to go through the whole 
routine. 


THE COURT: That is why I am giving you lati¬ 


tude . 


Q 

A 


Do you remember the question? 
No. 


Q Was there a procedure within the organization 

of Financial Programs for some sort of periodic valuation 
of the portfolio of each fund? 

A Yes. 


Q How often was that? Was that a quarterly 
valuation? 


A It could have been. It could have also been 
monthly. 

Q And that procedure consisted, did it not, of 
merely adding up the value of each stock in the fund and 
comparing it with what it was the month before or the 
quarter before, is that correct? 
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The procedure of — 

The valuation procedure was just a matter of 


mathematics, was it not? 


Yes. 


0 In other words, if you had 10,000 shares of 
Richard Packing on April 1st and the market price was $30 

a share, they would multiply 30 by 10,000 and do the same 
for every other stock, right? 

A Yes. 

0 And then when they did it again on May 1st, 

if Ricnard Packing was up to $35 a share, they would mul¬ 
tiply 35 by 10 , 000 , is that correct? 

A Yes. 

Q So of course, in terms of your performance, 

‘he higher the price of Richard Packing every month the I 
better your performance appeared, is that correct? 

A Everything else being equal, yes. 

Q Everything else being equal. Of course Richard 

Packing and all the other stocks. So that if your buying 
of Richard Packing or the buying by Mr. Anton of Richard 
Packing for his fund had the effect of increasing the 
price, that would also improve your performance record. 


would it not? 


Everything else being equal, yes. 
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Q And weren't you pleased with the fact that thes 
other funds were buying this stock and keeping the price 

up? 




MR. FEFFER: Objection to the form of the 
question, your Honor. 

THE COURT: Sustained as to form. 

Q The fact that these other funds were buying 
this stock was assisting the performance record of your 
fund, was it not? 

A Everything else being equal, >as. 

Q Because as they bought, the price kept moving 
up, didn't it? 

A The price did keep moving up, yes, and they 
were buying, yes. 

Q And it made you look very good, didn't it? 

Made you look like a real hotshot, didn't it? 

A You will have to ask someone else. 

Q Did you think that you looked like ahotshot? 

A No. 

Q Made you the third best fund of 15 or 16 you 

were competing with, didn't it? 

A Over a year. 

Q In fact, you didn't care anything about Richarc 

Packing or what the company was doing so long as the stock 
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moved up, isn't that true? 

A No. 

MR. ROBSONs Your Honor, if at this point it 
is convenient for a recess, I will have a chance to go 
through my notes. I am not too far from the end. 

THE COURT: Yes. We are just about midway 
through the afternoon and it would be a convenient time 
to take a ten minute recess, ladies and gentlemen. 

Please do not discuss the case among yourselves 
and please continue to keep an open mind on all facets of 
the case. 


The jury is excused for a ten-minute recess. 
The jury may stand down. 

(Recess taken.) 

THE COURT: You may proceed, Mr. Robson. 

MR. ROBSON: Y our Honor, just so there won't 
be any misunderstandings, after some conversations with 
the attorney for the government, I would like to have the 
record indicate that apparently some stock was sold in 


i 


addition to the stock that was publicly traded in March, 


so that as of April the anrcnr . which the funds owned of 
the total available public shares was about seventy-five 
percent, not ninety-five percent. 

THE COURT: Very well. 

v 

9 
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MR. BLOCK: April of what year? 

MR. ROBSON: 1S70. 

THE COURT: What I will do is strike through 
my notes here and you said it is seventy-five percent, or 
approximately seventy-five percent? 

MR. ROBSON: Yes. 

THE COURT: That is in the form of a stipula¬ 
tion, is it? 

MR. ROBSON: Yes. 

THE COURT: You agree on that? 

MR. ROBSON: Yes. The exact figure is not 
important. I accept the government's figures. My com¬ 
putation was somewhat off. 

THE COURT: That is seventy-five percent of 
the publicly held or outstanding? 

MR. ROBSON: Of the publicly traded stock. 

THE COURT: I assume, Mr. Block and Mr. Segal, 
you join in the stipulation? 

MR. SEGAL: Yes. 

MR. BLOCK: Yes. 

THE COURT: Just for clarification, and this 
is a matter of mathematics, more than anything else, as I 
understand it, as of approximately April, 1970 the various 
funds which would bo Financial Venture Funds, Financial 
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Q In substance, you did tell him you were qlad 
the other Funds did not sell because that would cause 
the price to drop? 

A That's part of what I said, yes. 

Q I now call your attention, in the same document, 
to the bracketed portion, which is about six or seven 
lines from the top, the last three lines, and ask you whethe 
that refreshes your recollection that you told the United 
States Attorney's Office that Mr. Anton would have dis¬ 
cussions with Deutsch but would act on the basis of your 
figures and his own analysis? 

A I see that here, but I don't remember saying that. 

Q I then call your attention to the three lines 

which have a line alongside of them, a little further 
down, and ask you whether that refreshes your recollection 
that you knew that the fact that the other Funds would 
purchase stock would cause the price to be driven up? 

A That is part of what we talked about. 

0 That is what you told the United States Attorney, 
in Substance, that you knew when other Funds purchased 
that would drive the price up? 

A That is part of what I said, yes. 

Q But that is a correct statement, is it not? 

A As words, yes. 
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in this indictment? 

A Yes. 

0 Are you a co-conspirator? 

THE COURT: Sustained. 

MR. FEFFER: First of all, it is not an 
indictment, your Honor. 

MR. ROBSON: It is an information. 

THE COURT: You objected, is that right? 

MR. FEFFER: Yes, your Honor. 

THE COURT: Sustained. 

Q When you finally reached the point where you 
decided you were interested in taking a 1 rge position 
in Richard Packing stock, you told Mr. Deutsch you wanted 
him to show you, I think were your words, all the stock 
he came across. 

A Yes. 

0 By that, did you mean you wanted him to let you 

| 

know whenever he found stock for sale, because you would 
be interested in buying it, probably? 

A Yes. 

Q And, in fact, Mr. Deutsch did let you know 

whenever he was aware of any stock that was availabe, 
did he not — 

MR. ROBSON: I withdraw that. 
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Q Mr. Deutsch frequently let you know that he had 
stock available, of knew of stock that was available? 

A Yes, sur. 

Q During the period from March 1969 throuqh 

April of 1970, were you aware of the fact that many 
investors in the market followed carefully the nature 
of fund purchases? 

A Yes. 

Q Were you aware of the fact that these investors 
followed fund purchases because they felt that if the 
funds were interested, that meant there was a good likeli¬ 
hood the stocks would go up and they wanted to buy them, 
too? 

A Some would have that opinion, yes. 
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0 So, in the purchasing of stocks for a fund, 
was it not a common practice to attempt as much as 
possible to conceal the fact that the fund was purchasing 
in order to keep the price from going up too fast so that 
the fund could not acquire the stock? 

MR. FFFFER: I object to the form of the 

question. 

THE COURT: Sustained. 

0 Did you ever discuss with Mr. Deutsch the 
desirability of buying carefully, so that it would not 
become public knowledge too early that the fund was 
buying heavily? 

A I might have; probably did. 

Q Incidentally, you knew that Jaffee & Company, 

Mr. Deutsch's firm, did not trade or make a market in 
Richard Packing, didn't you? 

A Yes. 

Q Therefore, you knew that when they bought stock 

for the Fund they would have to go to other brokerage 

firms that did make a market, did you not? 

« 

A Yes. 

Q Did you know that or did Mr. Deutsch ever tell 

you that there were a number of brokerage firms with 
which they did business through whom they could acquire 
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the stock without revealing the nature ef their sterner, 
or the identify of their customer? 

MR. FEFFER: I object to the form of the 
question, your Honor. 

THE COURT: Sustained. 

Q Did you ever have any conversations with Mr. 
Doutsch about tne manner rn which Jaffee would go out 
Into the market and try to acquire the stock? 

A Probably did. 

o And do you recall whether in any of those 
conversations Mr. Oeutsch explained to you that he 
would be using other firms with which he had a good 

relationship in order to try to acquire the stock at 
the best possible price? 

A Did he say that to me? 

0 Yes, sir. 

A I believe he did. 

Q You knew also, did you not, that because of 

Jaffee & Company's reputation that stock prices would tend 
to move up if the public ascertained that Jaffee & Company 
was interested in acquiring stock? 

MR. FEFFER: I object to the form of the 
question, your Honor. 

the COURT: Sustained. 
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MR. FEFFER: Absolutely not, your Honor. 

MR. ROBSON: I object to this on the same basis 
I objected previously, but even more strenuously. 

THE COURT: You have your objection on all 
grounds and it is overruled. 

(In open court.) 

DIRECT EXAMINATION 
BY MR. FEFFER: 


Q Mr. Papworth, how are you presently employed? 

A As a portfolio manager for — 

THE COURT: Gentlemen, please. The witness 
is under examination and I don't want colloquy back and forjth 
at the table. If you wish to communicate with your 
counsel, make up a note. 

You may proceed. Le me have the answer read 


back, please. 

(Answer read back by the reporter.) 

A — Loomis, Sayles & Company, a national 
counseling firm headquartered in Boston. 

Q What are your present responsibilities with tht 
A Portfolio manager. 

Q How long have you been with them? 

A Approximately five and a half year. 

C That would be from what date? 


m? 
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A The latter part of August, 1968 to the present. 

0 When did you leave school? 

A June of 1966. 

Q Which sc hool was that? 

A University of Southern California. 

Q What wa3 your first job after finishing school? 

A A trainee in the Trust Department of Security 
Pacific National Bank in Los Angeles. 

Q What were your responsibilities with that bank? 

A My responsibilities were learning all facets 
of the Trust Department. I was employed in each depart¬ 
ment of that Trust Department learning about the adminis¬ 
tration of trusts. 

Q How long did you remain with the Security 
Pacific National Bank? 

A Approximately 17 months. 

Q That would take us to what date? 

A August of 1968. 


Is that the time when you went to Loomis, 


Sayles? 


Yes. 


Q In the fall of 1968, August, September, there¬ 
abouts, what were your res F onsibilities with Loomis, Sayles? 
A I was in the informal training program. I was 
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2 

|| 

an assistant to a portfolio manager there. 


3 

Q 

How old were you at that time? 


4 

A 

26. 


5 

Q 

Do you know a Bernard Deutsch? 


6 

A 

Yes. 


7 

Q 

Do you see Mr. Deutsch in this courtroom? 


8 

A 

Yes, I do. 


9 

1 

MR. SEGAL: Conceded, your Honor. 


10 

1 

THE COURT: The identification of Mr. Deutsch 


11 

is conceded by counsel. 


12 

j Q 

When did you first meet Mr. Deutsch? 


13 

A 

In the fall of 1968. 


14 

0 

Where did this take place? 


15 

A 

At a restaurant in Los Angeles. 


16 

Q 

Who was present? 


17 

A 

Myself, Mr. Deutsch, Mr. Hugh Deane and Mr. 


18 

Paul Pflueger. 


19 

Q 

Can you tell the Court and jury what Mr. DEutsq 

h 

20 

said during the course of this luncheon? 


21 


THE COURT: This conversation will be offered 


22 

subject 

to connection relative to Mr. Cohen and Mr. 


23 

Duboff. 



24 

A 

The discussion at the luncehon was that Mr. 

1 

25 

DEutsch 

said that he was connected with Jaffee & Company 

, 
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in New fork, he talked about several securities that Jaffee , 
Company had beer, involved in, several smaller securities 
they had been involved in, and he discussed certain securi¬ 
ties that had done extremely well in the market place, smaller 
securities. 

He said he was now working on a number of other 
ones that he felt had a great deal of promise, one of which 
was Richard Packing Corporation. 

° Did he say anything about Richard Packing at 
that meeting? 

a Just a broad outline of the company's business. 

He stated that he knew the existing management of the 
company, said it was a somewhat small regional meat packing 

company, he .aid they were going to go into the franchise 
business on a national scale. 

Q Do you know Milton Cohen? 

A Yes. 

Q Do you si c ir. Cohen in this courtroom? 

MR. BLOCK: Identification conceded. 


Mr. Cohen. 


THE COURT: it is conceded the witness knows 


Q When did you meet Mr. Cohen for the first time? 


In February or March of 1969, is my best 


recollection. 
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Mr. Cohen? 


Car. you tell the Court and jury where you met 


Yes, I met him at a hotel in Los Angeles. 
Which hotel was that? 

The Century Plaza Hotel. 
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Q Who else was present at tnat meetinq? 

A Mr. Deutsca, Hr. Conen, myself and, to the 

pest o: my recollection, Mr. Deane and Mr. Pflueqer. 

0 Can you toll tnc Court and jury what tran¬ 
spired at that meetinq? 

THE COURT: This conversation or conversa¬ 

tions if they took place will be offered subject to 
connection as to Mr. Duboff. Ho is not tnerc. 

THIS WITNESS: No, sir. 

A At the meeting with Mr. Cohen we discussed 
again in more detail Richard Packing. I was aiven a 
arocaure dealing in some detail with the planned franchising 
program of the Circus Wagon caain of restaurants and 
we also had — I also discussed with Mr. Deutsca certain — 

MR. SEGAL: Your Honor — 

0 Wnat did fir. Deutsca say to you? 

MU. SEGAL: May we have who particular dis¬ 

cussions are with or whether this is a joint or communal 
discussion? 

THE COURT: Yes. You mentioned a number of 

people. You said you discussed Richard Packing Company 
and you were givena brochure. At that time, who was 
present? 

THE WITNESS: My best recollection is Mr. 
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Coe on, Mi • deutscn —— Mr. Cohen and Mr. beutscn definitely, 
ano tnere were other people and I ueliove it was Mr. 
oeane and Mr. Pflueger, but there were definitely other 
people. 

0 After receiving this material, tnis urocuure, 

what if anytning did iir. Deutsch say? 

A lie discussed in more detail what Richard 

Parking was currently doinq. he mentioned they nad 
recently completed an acquisition of a meat packing 
company in Mew York -- 

Q What was tnc name of that company, if you 
recall? 

^ ^ 1’ ‘leat Packing. he stated that they 

were movinq ahead rapidly with their plans for the 
national francnisinq program for Ricuard Packing and he 
gave me certain earninqs estimates for the year ended 
Juno 3u, I'JoO. 

0 What were they, if you recall? 

A To tile be3t of my recollection, somewhere in 
the neighuorhood of 35 c^nts to 50 cents. 

0 nfter tnis meeting, wnat if anytning did you 

do? 

THE COURT: Who was that who spoke to you? 

THE WITWES5: Hr. bcutscn. 
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THE COURT: And Mr. Coiien was present? 

THE WITHESS: Yes. 

THE COURT: But Mr. duboff was not? 

THE WITNESS: Ho, sir. 

0 Wnat if anything did you do following this 
meetinq? 

A Well, after the meeting I prepared a report 
dealing with Ricnard Parking Cornoration. 

0 Wnat was the purpose of this report? 

MR. SEGAL: Objection. 

THE COURT: Yes. 

0 How did you prepare thi3 report? 

A I prepared it by using — since I had been 
in the business, I had seen many such reports prepared 
by securities firms. I used one or two of these renorts, 
possibly several renorts, in order to gain a format for 
what I wa3 trying to do. I had never prepared a report 
like this from scratch and so I U3ed other reports and 
tnougnt that it would oe an experience that would — 

MR. SEGAL: Objection. 

THE COURT: Yes. Wnat lie thouqht is not 

going to be — 

A Well, I prepared it as an educational process — 

HR. SEGAL : Objection, and I as]; that uo 
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2 

stricken. 


3 

viu; COURT: Yes, strike it. Tno jury will 


4 

disregard it. You prepared a report and you testified 

\ 

5 

tms was tJie first report you over prepared from sera ten. 


6 

Till.' WITNESS: Yes, sir. 


7 

TllE COURT: Next question. 


8 

0 Wiicn did you actually prepare this report? 


9 

A In March of 1963. 

| 

10 

0 Did you do the work at Loomis Sayles? 


11 

A I did the work partially there, partially 


12 

at nome, I did the work in my spare time. 


13 

0 I am doing to direct your attention uack to 


14 

that meeting you referred to at the hotel. Was tnorc 


15 

any -- 


16 

MR. SEGAL: Objection. 


17 

iHE COURT: Let nim ask the question. 


18 

MR. SEGAL: This is leading. The question 


19 

is, was tnere any conversation — 


20 

HR. FEFFER: I will rephrase tne question. 


21 

0 bo you know of a Regulation A offering of 

■ 

22 

of Ricnard Packing Company? 


23 

A No, sir. 


24 

0 Have you ever neard of a Regulation A offering 


25 

of Richard Packing Company? 



SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 

EOLEV SQUARE. NEW YORK, N.V. CO 7-4SS0 

| 

_1 


9 







mjw 5 


779 

Papworth-diroct 


A No » not until recently. 

0 After you prepared this report, what did you 
do with it? 

a After I had finished the report. I showed it 
to some friends in Los Anqeles and I sent a copy to 
Mr. Deutsch and Mr. Cohen. 

0 Did you give a copy to Loomis Saylcs? 

A Wo, I did not. It was not an authorized 

project, it was a project I did in my spare time, en- 
tirely on my own. 

0 Did you have an occasion to sneak with Mr. 
Deutsch after sending a copy of the report to aim? 

A Yes, I did. 

0 Approximately when was that? 

A Within 30 days thereafter. 

0 This would be sometime either in March or 
April of 1969? 

A Yes. It was probably within a week of the 

preparation of the report, but sometime in that time 
frame. 

0 Was this a telephone conversation? 

A Yes, sir. 

0 Please tell the Court and jury wnat you said 
to Mr. Deutsch and what Hr. Deutsch said to you during 
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this telephone conversation. 

iilE COURT: This will ue offered 3uoject to 

connection as to tne Messrs. Cohen and buooff. 


*IR. BLOCK: May we have a time fixed on 


that? 


THE COURT: He said witnin a week. He indicated 
tne report was prepared in March of 10C0 and within a 
woo,* tiierearter ne nad tie telepnone conversation with 


Mr. Deutsch 


Can you be any more specific tnan that date- 


wise? 


i'IIE WITMESS: Mo, sir. 

^ *Vould you repeat tie question? 

HIE COURT: What was tie substance of tie 

telephone conversation you had with Mr. Deutsch some¬ 
time in March of tieroaoouts 

A In regards to the report, I simply asked Mr. 
Deutsch if he had received tie report and he said yes. 

I asked him if he had read it and he said yes. I asked 
him wnat ne tiougnt of it and his statei,ont was tiat 
tne report was good. 

Lid you nave occasion to speak with Mr. Cohen? 
A Yes. 


Approximately when did tiis conversation 
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A nt a similar point in time, within a tow 
days after the preparation of the report. After the 
report was finished, X mailed each a eopy and I nailed 
tiiem both to qet their reaction. 

0 What did Hr. Cohen say to you and wuat did you 
say to him on the telephone? 

A I asked him if he read it. He said yes. I 

asked him wnat ne thought of it and he said it was 
good. 

MK. FUFPEK: Your Honor, may I ask defense 

counsel for the exhibit, the Papworth report? 

THE COURT: Of course. That is the Papworth 
report, Defendant Deutsch Exhibit A in evidence. 

Q I show you Defendant Deutsch 's Exhibit A and 
ask you to look at it and to identify it, if you can. 

A To the ut of my knowledge, this is the 
report. 

° Can you toll the Court and jury who you gave 
copies of tills report to? 

A I gave copies to .Mr. Deutsch and ,Ir. Cohen. 

I showed a copy to a few people in Los Angeles, out it 
wasn't prepared to be distributed and - it was sowing 
I did personally, had nothing to do with my firm, and 
not distributed either inside or outside my firm. 
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.lr. Panworth, I am ^oing to refer to certain 


sections of this report and ask you wno provided the 
information for it and wnen. 

The first paragraoh -- 

MR. ROUSON: If your honor please, I object 
to tiiis because it is goinq to be a very obviously 
leading -- it is in evidence and the witness testified 
about certain conversations and the witness can be 
asked for whom he obtained information and what infor¬ 
mation ne obtained which went into the reoort. I .think 
to qo throuqh this report sentence by sentence and saying 
"Who told you that" is leading. 

MR. FEFFER: I am going to ask where the 

information came from. The report is in evidence and 
I would like to read certain sections and ask him wnere 
the information came from. 

THE COURT: The objection is overruled. 

0 Tne first paragraph, I believe the second or 
third sentence reads: "On June 30, 1968 tne company 
reported sales and net income of approximately 8050,000 
and $05,000 respectively. For the year ending June 30, 

1969 sales and earninas of $1.25 million and $150,000 
were expected. The growtn of sales and the high profit 
margins appear to be indicative of aoove-average management. 
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MR. SEGAL: Objection. 

THE COURT: Did anyone supply yoa witn that 

information? 

T1IE WITNESS: Hr. Deutach. 

MR. SEGAL: Does tnat include tne last 

sentence, tnat the growtii of sales and tne nigh profi t 
ma-gins — 

. 

THE COURT: Of course it i3 cross-examination, 

Mr. Segal. 

MR. FEPFER: I will a3k that, your Honor. 

Q The last sentence "The qrowth of sales and 
the high profit margins appear to be indicative of above- 
average management," who provided you with tnat? 

THE WITNESS: I was workina from the format 

of an existing report and it was my own. I included 
that in order to make tne format appear consistent. 

THE COURT: Let's oe very careful from tnis 
point on that you answer accurately and if a portion was 
provided by one person end another portion added by you 
on your own, I want you to say so. It is most important. 

THE WITNESS: Yo 3 , sir. 

THE COURT: Don't lump tilings together. 

THE WITNESS: Wo, sir. 


SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTHOUSE 
POLEY SQUARE, NEW YORK, N.V. CO 7.4SS0 







784 

m 3 u Papworth-dircct -313 

'i'llIS COURT: Very woll. 

9 Richard Parking Company is headed by Hilton 

Conen, who nas substantial experience in real estate 
development as well as meat processing. A recent cneck 
witii tne dew York bank indicates nis cnaracter and credit 
are good and his personal net worth is in excess of 
$1 million." 

bid you make such a check witn any dew York 

oank ? 

A The only check I ran on Mr. Cohen was a Dunn 
& Brads treet renort that I obtained from my oank. 

0 Waat is a Dunn & liradstreet report? 

A That is an agency which acquires credit and, 
in some instances, character reports on individuals. 

Q iiie next paragraph, "The company recently 
entered into an acrreement to acquire F & T Meats of 
dew York who are substantially in the same business as 
liicnard Packing. Sales and earnings of $1.2 million 
and $80,000 respectively are anticipated for 
June 30, 1063. I' & T had sale3 of $300,000 for the year 
ended December 31, 136C. Richard plans to issue a 

total of 20,000 snares of F & T depending upon tne latter's ' 

achieving certain sales and profit levels in the future. 

Contacts indicate that the principals of F & T are 
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experienced in tac meat processing uusiness and Hilton 
Cohen indicated the central reason for the acquisition 
was F & T's capable management." 

I want to refer to the entire paragrapn. 

Can you tell me where that information came 

from? 

A It came from both Hr. Oeutsch and Mr. Conen, 
the majority, and it initially came from Mr. Doutsch, 
tiie financial. 


231-J 
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Q Under earninas estimates there is a sentence 

tuat reads as follows: "I have run what I consider thor¬ 

ough cnecks on all tne principals of Richard Packing 
and Status Marketing, and I consider tncir projections 
to be reliable." 

Wiiat checks did you run on the principals 
of Kicnard Packing and Status Marketing? 

A The only check I ran was a Dunn & Bradstroct 

CHOCK. 

Q I am going to the next page, at the ueginning 

of the first full paragraph, or second full paragraph. 

"By O/30/G9 there should be at least 15 Circu3 
Wagon restaurants in operation and Bill Ward estimates 
he would have a minimum total of 30 sold." 

Who provided you with that information? 

A My best recollection is ilr. beutsen. 

I1R. FEFFER: Wo further questions, your Honor. 
THE COURT: Very well. You may inquire, 

Mr. Block. 

MR. BLOCK: May wo nave a minute, your Honor? 

THE COURT: Certainly. 

(Pause) 

MR. ORENSTEIM: Wo questions, your Honor. 

THE COURT: Very well. Mr. Segal, you may 
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inquire. 

MK * ' 3IXjAL: Your Honor, I would ask for at 

least a ten minute adjournment. 

TIIK COURT: You shall have five, and we shall 

await your pleasure. 

MR. SHOAL: Your Honor, while the jury is 

waiting? 

Tlin COURT: That's correct. We await your 

pleasure, sir. 

MR. SEGAL: Your Honor, I am asking for this 

adjournment because Ijust learned of this witness this 
morning. tne government — 

MR. PEFFER: Objection —— 

THE COURT: Please, there will be no speeches. 

You know the government has no obligation to provide 
you with the names of witnesses in this district prior 
to their taking the stand. You wish ten minutes, you 
shall have it. 

Ladies and gentlemen, I will excuse you from 
tiie room; I suggest you take your ease in the jury room. 
Please do not discuss the case among yourselves, and 
keep an onen mind on all facets of the case. 

(The jury left the courtroom) 

(Recess) 
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2 

Q You were not asked to prepare it by a certain 


3 

date, were you? 


4 

A No. 


5 

Q These friends that you sent it to, were these 


6 

people who were in the financial community or involved in 


7 

work like your own, investment work? 


8 

A Yes, similar, roughly similar. 


9 

QA At the time you were with Loomis, weren't you? 


10 

A Yes, sir. 


11 

Q Could you briefly describe to us — inciden- 


12 

tally, Loomis, Sayles is S-a-y-l-e-s? 


13 

A Yes. 


14 

Q It is not S-a-l-e-s? 


15 

A Yes. 


16 

Q Sayles is a name of a man? 


17 

A Yes. 


18 

Q What kind of a company is that? 


19 

A Investment counseling. 


20 

0 IN Boston? 


21 

A Yes, headquartered in Boston, with a small Los 


22 

Angeles office. 


23 

Q When you sent a copy of the report to Mr. 


24 

Deutsch do you recall you sent a cover letter with the 


25 

report? 

1 

i 
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A I don’t recall, but I certainly could have 
(Defendant Deutsch's Exhibit N, narked for 


identification.) 


0 I show you Mr. Deutsch's Exhibit N and ask you 
if you can identify that? 

A Yes e I think that's probably correct. 

Q Is that your signature? 

A Yes, it is. 

MR. SEGAL: fcur Honor, I offer Exhibit N. 

THE COURT: Show it to counsel. 

{Pause.) 

MR. PEPFER: No objection, your Honor. 

MR. ROBSON: No objection. 

MR. BLOCK: No objection. 

THE COURT: Received. 

(Defendant Deutsch's Exhibit N for identifica¬ 
tion, received in evidence.) 

0 Mr. Papworth, this Exhibit N is sent on the 
stationery of Loomis, Sayles t Company, from the Los 
Angeles, California office? 

A Yes, sir. 

Q And your salutation on that letter was Loomis, 

Sayles & Company, Inc., and then your full name, Michael T. 
Papworth? 
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A Yes. 

Q That was the letter that you sent in which 

you transmitted the copy of the report you had made to 
Mr. Deutsch on Richard Packing? 

A Yes. 


MR. BLOCK: What was the date of that letter? 

MR. SEGAL: March 19, 1969. 

THE COURT: Incidentally, would that date Mr. 
Segal just gave you refresh your recollection as to the 
date on which you sent a copy of your report to Mr. Deutsch] 

THE WITNESS: Yes, sir, obviously. 

Q When you made that report, I take it that at thje 
time you were investing for customers at Loomis, Sayles, 
were you not? 

A No, I did not have that responsibility at that 


time. 

0 Were you able to talk to people at Loomis, 
Sayles about investments? 

A Oh, certainly. 

Q You consulted with people who did make invest¬ 
ments? 

A Yes, sir, I did. 

Q Did you in conjunction with anyone else manage 
any portfolios of any individuals who were clients of the 
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A I was an assistant to a portfolio manager at 
that time, yes, I was. 

Q So that your recommendations would be weighed 
by whoever your chief was at the moment? 

A Yes. 

Q In making any purchases? 

A Yes. 

0 Subsequent to writing this reoort, you did 

purchase for some clients — you or your firm did — some 
stock of Richard Packing, isn't that true? 


I did, but the firm did not purchase any 


stock. 


® you said you did, you mean personally? 

A Yes. 

Q Did you ever recommend to anybody in tne 


firm? 


A I mentioned I did think it was a good firm — 
no, I never recommended the purchase of \t, 1 just talked 
about it. Our research effort is carried on entirely out 
of Boston. We have no analysts in any regional office. 

Q When you wrote that report I take it you just 
kept it in your file in Loomis, Sayles? 

A For a while, yes, sir. 
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Q Was that file available to be read by anybody 
in Loomis? 

A No. 

Q Did your chief who did the investing in your 

particular area read the report? Did you show it to him? 

A Yes, I did. 

MR. SEGAL: No further questions, your Honor. 

THE COURT: Mr. Robson. 

MR. ROBSON: Just one, your Honor. 

CROXX EXAMINATION 
BY MR. ROBSON: 

Q Mr. Papworth, in one of the paragraphs read to 
you, Mr. Papworth, there wau a statement that Will Ward 
estimates something or other. Did you ever speak to Bill 
Ward? 

A Yes, sir. 

Q Is that whe :e you got the estimate that you 

refer to in there? 

A Would you please read the estimate? 

Q I'm sorry — 

THE COURT: Something about a minimum total 

of 30 units. 

Q "By 6/30/69 there should be at least 15 Circus 

Wagons restaurants in operation and Will Ward estimates he 
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THE COURT: All right/ gentlemen, you 

Heard that, no 3500 material. 


OSCAR FELD HAMER, called as a 

witness, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 
BY MR. PEPPER: 

Q Mr. Feldiiamer, how are you employed? 

A Well, I have a meat business on Atlantic 
Avenue in Brooklyn. 


Q 

A 

Q 

A 

Q 

A 


What is the name of that meat business? 

F & T Meats. 

Do you know a Mr. Deutsch? 

I do. 

Do you know Mr. Cohen, a Mr. Cohen? 

Well, I don't know Mr. Cohen enough to say 
that I know him. I met aim’a few times. 

Q Do you see Mr. putsch in the courtroom? 

A Yes. 

MR. SEGAL: Conceded, your Honor. 

TIIK COURT: It is conceded that Mr. Feidhamer 
knows Mr. Deutsch. 

.»■ 

0 Do you see Mr. Cohen? 
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ill*. CLOCK: I will concede that, your Honor. 

THE COURT: It is conceded Mr. Feldhamer 


knows Mr. Cohen a3 well. 


you testified you are with a company called 


F & T Meats. 

A Right. 

0 How lonq have you been with that company? 

A Well, since its origin. 

0 When was that, sir? 

A 1959, 1960, I believe. 

Q What is your position with that company? 

A Well, I am the president of this modest outfit. 
Q boos anyone else hold office in the company 

beside yourself? 

A My borther, who is the secretary. 

0 bid you have occasion to speak with Mr. Deutsch 

about your company? 

A Well, I had occasion to speak to Mr Deutsch — 

0 When was this? 


because — 


Oil, I don't know — exactly recall tile time, 


Can you approximate, to the best of your 


recollection, tne year? '60, '69. 

A Around that time, possibly. 
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Q Where did you see Mr. Deutsch at that time? 

A Well, I was taking a couple of days off and 

sometime durino the middle of the week — 

0 Where did this meeting occur? 

MR. BLOCK: Please allow him to finish. 

A It occurred in a restaurant in Manhattan. 

Q Which restaurant? 

A Scigels, I believe. 

0 Who else was present? 

A Mr. Cohen was . there and Mr. Deutsch was 

tnere. 

Q, Can you tell the Court and jury as best as 
you can recollect what Mr. Deutsch said and what Mr. 

Cohen said? 

TIIE COURT: This conversation will be intro¬ 

duced as to Mr. Duboff subject to connection. You may 
proceed. 

MR. ROBSOW: Your Honor, I would like on 

the record again to object to the testimony as completely 
irrelevant. 

THE COURT: Same ruling. 

0 Go ahead, Mr. Feldhamer, as best you can 
recollect the conversation that occurred. 

A Well, tlie crux of the meeting, or, shall we 
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say, tile purpose of the meeting — 

HR. BLOCK: I object to it. It is asked 
for the conversation, your Honor. 

iIlE COURT: You came to the restaurant, 

sat down and talked to Mr. Deutsch and llr. Cohen. Wnat 
did you talk about? 

A Selling F & T Meats to a company. 

Q Did Hr. Deutscn make an offer? 

A Yes, I believe there was an offer. 

MR. BLOCK: I object to the leading, your 

Honor. 

VFin COURT: Yes. What was said? 

ilR. BLOCK: He asked for the conversation. 

A They offered to uuy the company. 

Q Was any amount discussed, money? 

A Well, I think at the time — it is a long 

time ago, you got to remember that, and, you know, I 
think it was somethincr - - 

As best as you can rememoer. 

I think there was a deal of 20,000 snares of 

Of which comp.my? 

Richard's Packing. 

Wiiat did you say? 


0 

A 

stock. 
0 
A 
Q 
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A well, at the first meeting it was i„ abeyance 
ponding consideration. 

0 Was there a second meeting? 

A Yes. 

o How long after the first meeting was that? 

A 1 d0n,t reaUy remember, because time is so 

vague to me at this time. 

Uas it days, months? 

I could have been months, but I couldn't swear 


for it. 


0 Who was present at the second meeting? 

A My brother, Mr. beutsen, I think my accountant 


was there too. 


0 Anybody else? 


I don't recall now. it might have boon Mr. 


Cohen, Uw’t — 

0 You don't recall. 

A I don't recall. 

0 What happened at that meeting? 

HH. Slgaj.: your Honor, may wo get a time? 

THIS COUItT: n e has done tho best he can. 

het'a try the place. 

Q Where was tnis meeting? 

A lt WA3 in a ro3 taurant tnat is no longer in 
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ousiness any lonqer. 

Q What was the name of that business? 

A The name is Vegetarian Restaurant, Eastern 
Parkway. 

THE COURT: In Brooklyn? 

THE WITNESS: Yes. 

Q V.i.at is your best recollection as to the year, 
•08, *09? 

A Again, I have to refrain from giving a definite 
answer uecause I don’t know — I know thi 3 proposition 
was considered for quite a while. 

0 At ti»e second meeting what took place, wnat 
iiappened? 

ilR. BLOCK: This is subject to connection, 

your Honor? 

HIE COURT: Yes. There seems to be a 

question as to whether Mr. Cohen was there and Mr. Duooff 
was r.ot there. I will take it subject to connection as 
to both those gentlemen. 

Tell us W-iat was said at that meeting when 
Mr. Deutscn was there anil others may have oeen there, your 
accountant was tnero. What wa 3 said? 

A Well, the deal, essentially, war; ar. interesting 

Q 

one — if you want to know the details — 
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s really want to know what 


0 Just what was said, as best you can recall? 

A 1 don,t know wh «t you people want to hear — 
THE COURT: After you ordered your meal, 

if you did, just tell us in the words that you can 
recall, the substance of tne words, what you said and 
what the other gentlemen 3 aid. 

Q About this agreement. 

A Again, there was this proposition 

Q Wllat dld y°u say about this proposition? 

A Well, at that time — I am sort of a conserva¬ 
tive parson and I didn't want to go for all stock, I 
wanted some money, some cash, and while I didn't declare 
it at the time, perhaps, I told my brother that — 

MR. BLOCK: I object to it. 

THE COURT: Did you toll your brother whatever 

you are about to tell us in front of Mr. Deutsch or 
did you go off to the side with your brother? 

THE WITNESS: No, I don't think there was 

any definite — you know, I think there was some — 
pernaps there could have been some understanding that the 
«eal could go through, but because of the money factor, 

I know that I rejected it later on. 


gfk 
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0 You rejected the deal at that meeting? 

A Righu. 

0 Did you ever sign any agreement with Mr. 

Deutsch or anybody else? 

A Mo. 

MR. FUFFLR: No further questions. 

MR. BLOCK: May we approach the side bar? 

Till: COURT: Yes . 7 

(At the side bar) 

MR. BLOCK: If your Honor please, in the 

first instance, I move to strike the witness' testimony 
as being s i vague as to be unworthy of acceptance in a 
court of law. lie has testified about events that he cannot 

o • 

even place as to whether they were in *68 or '69 and I 
tnorefore move to strike it, because it is so vague. 

THU COURT: I think your objection really 

• \ 

goes to the weight tc be given his testimony and for 
that reason I deny the motion to strike. 

MR. BLOCK: Then, if your Honor please, I 

would like to inquire of the government if there i 3 
any 3500 material on this witness. 

THE COURT: I made that request of the government 
on tiie record a few moments ago. You may not iiave 
heard it. A representation was made that tnere was no 
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A I was called or. the telephone last week. 

0 Tnat is the first time you ever got any call 
from a tfbody connected with Uncle Sam? 

A Right. 

0 About Richard Packing, i 3 that right? 

A ihat s right. In fact, T had forgotten all 

about Richard. It's a long time ago. 

0 I don't blame you. On the basis of your 
recollection, you had a pretty good business there in 
Brooklyn with F * T back in 1968 and '69, and I hope oy 

U ‘ e 3am ° t0ken tllat h *ve a pretty good business today 
So let me — 

HR. FiSFFER: Your Honor, let's get ar answer. 

THE COURT: Wait. Let's get an answer. 

MR. BLOCK: I will withdraw it and start 

over. 

the COURT: The jury will disregard the 

question. 

Q Did you have a good business back in *68 and 

69? 

A All businesses are considered good relatively. 

0 No, no, but I'm talking about did you have 

a^out a million dollars of sales? 


•OUTMIftN DISTRICT COUNT RKRORTKAI. U.S. COUNTHOU*f 
rOCtV (QUARK. NCR YORK. N.r. CO T-A3M 







4 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


832 

Feidhamer-cross 2350 

your Honor (indicating). 

THE COURT: You proved it. 

THE WITNESS: See tile thumb? 

THE COURT: Yes, I do. 

0 Your bro.ier Dave, is he pretty much the sales¬ 
man and the outside man? 

A He is the brains. 

0 Wasn't your Lrother Dave conducting these 
negotiations that you have told us about with Messrs. 
Deutsch and Cohen, wasn't he doing it more than you 
were? He was having meetings and telling you about the 

meetings, isn't that right? 

# 

iHE COURT: I think you have two questions 
tuere, Mr. Block? Do you want to withdraw the first? 

Ol 

He was having meetings and telling you about them. 

Q Yes. 

A If there were any other meetings besides the 

two that I was present at, there might have been others 
and Dave did inform me as to, you know, possibilities 
of selling, tor which I was all in favor of but I don't 
want to work any more, as much, let me put it that way. 

Q And the deal fell apart because you wanted cash 
and all they were willing to give was 20,000 shares of 
Richard Packing stock, is that correct? 
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* 

Feldhamer—cross 
out your uusiness on certain terms? 

A Well, tentative is a broad word in some ways 

o You were in the middle of the negotiations, 

they had made an offer and you had not turned the 
offer down. 


A When two people get together to make a deal, 
naturally there is an intention of making a deal. 

Q And during the trme that you and Hr. Cohen 
end Hr. Deutsch were talking there was an intention of 
making a deal, wasn't there? 

A Yes. 

U It was just a matter as to how. 

A I would say so. 

Q Was it Dave's intention tnat, or did ne desire 

to take the stock deal? 

A 1 don't know exactly what was on my urotnorb 
mind. I do know that he was negotiating. As I stated 

to you, I rejected it becaues on the basis of what I 
told you. 


v Ultimately you only rejected it because you 

wanted cash and not stock instead? 

A Correct. 


Dave was intent to take the stock? 

Well, you are asking me what was on my brother's 
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tne mentioning of the Re: 33 Dank, at cetera. I see it 
here. There is testimony on an affirmative oasis. 

heedless to say there are other aspects of 
tnis testimony which I would regard as germane, without 
any doubt. 

MR. RODSON: I was referring only in iny s ate- 
ment to that portion of the testimony dealing with 
tnat — 

TIIE COURT: Let me ask this question of the 
government: Relative to the matters of the Reiss 

Dank Uwiss relationship, do you expect to get to that 
early in your direct examination? 

MR. FEFFER: llis direct examination is very 

short, your Honor, and I reconsider putting this man 
on the stand if I am told I can't put this in. We had 
a question mark in terms of whether v/e were going to 
call Mr. Leff to the stand because he was primarily 
dealing with Dimension 5. but your Honor, even assuming 
that it hadn't been gone into on cross-examination tne 
government is certainly entitled to show, to corroborate 
by circumstantial evidence or otherwise, something that 
is charged in the indictment. 

V/e have charged in the indictment that Mr. -- 
and in the subseanAnt information, that the mon'.as went 

soui Hem oisii rc iht r. pob i ms u.s courthouse 
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DIRECT EXAMINATION 
BY MR. PEFFER: 


Hurley? 


Mr. Leff, how are you currently employed? 

I am a cable television executive. 

Are you an attorney by background? 

Yes, I am. 

Do you know an individual by the name of Jack 


Yes, I do. 

Can-you tell the Court and jury when 


you first met Mr. Hurley? 

A I first met Mr. Hurley at the Sands Hotel, 
m Las Vegas, at a meeting arranged by Mr. Deutsch. 

Q Do you recall the approximate date of tl at 
meeting? 

A Approximately in April of 1969. 

Q Did there come a time when you actually met 
with Mr. Hurley and Mr. Deutsch in Las Vegas? 


Ves, I did. 


Was anyone else present, to the best of your 


recollection? 


A To the best of my recollection, there was 
another gentleman from the Denver fund, who I best recall 
to be a Mr. Anton. 
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Q It is correct, is it not, that Mr. Hurley and 
Mr. Anton were both from Denver, is that correct? 

A That’s correct. 

Q Can you tell the Court and jury what Mr. Deutsc 
said during the course of that meeting, please? 

A This Mr. Deutsch — 

MR. BLOCK: Subject to connection, your Honor. 
THE COURT: Yes. Mr. Duboff was not there 

either? 

MR. FEFFER: That's correct, your Honor. 

THE COURT: All right, this conversation 
between the witness and Mr. Deutsch will be received sub¬ 
ject to connection as far as Mr. Cohen and Mr. Duboff are 
concerned. 

MR. SEGAL: Your Honor, an objection as far 
as Mr. Deutsch is concerned, unless it is represented that 
this subject matter is with regard to Richard Packing. 

MR. FEFFER: Your Honor, I think we went 

j 

through that at the side bar. 

THE COURT: I gather it is what you outlined, 
and of course you have a continuing objection, Mr. Segal. 

Now, we will get to the conversation, if we 

can. 

A Mr. Deutsch primarily introduced me to th* 
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Leff-direct 

gentleman from the fund, asked me to describe the nature 
of the proposed business that 1 had intended to form. 

Q What was the name of the company that you were 
intending to form? 

A I believe at that time it was called Jaspin, 
soon to be known as Dimension 5. 

Q Go ahead. 

.A I was asked to describe my approach to the 
motion picture and production business. I did so in a 
very, as I recall, brief period of time, possibly no more 
than twenty minutes. I was then cordially invited to leave 

the room so that Mr. Deutsch and the gentelman from the funi 
could confer. 


Q When did you next see Mr. Deutsch? 

A I recall about, perhaps, twenty to thirty 

minutes later, when he came downstairs to the Sands Hotel 
Casino and he extended his ►•nd in congratulations and told 
me he had persuaded the gentleman from the fund, or, 
specifically, Mr. Hurley, to advance private placement of 
$400,000 of Dimension 5 to my company. 

Q Did you have occasion to speak to Mr. Deutsch 
later on the same subject, the private placement for your 
company? 


A 


One conversation that most vividly stands out 
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in ray mind — 

MR. SEGAL: Objection, your Honor. 

THE COURT: Yes. The jury will disregard that. 
You had a conversation with Mr. Deutsch after the one you 
have just described. 

THE WITNESS: Yes, Your Honor, 

THE COURT: Wouldyou tell us when it occurred? 

THE WITNESS: In June of 1969. 

Q This was by telephone, I take it? 

A It was by telephone. I had received a letter 
proposing to— 

MR. SEGAL: Objection, your Honor, as to what 
this witness received. 

THE COURT: Yes. You apparently have back¬ 
ground as an attorney, and, therefore, I will ask you to 
just answer the questions as they are asked. 

THE WITNESS: Ye3, your Honor. 

THE COURT: I think the question presently 
pending is, did you have a conversation with Mr. Deutsch 
on the telephone. 

THE WITNESS: Yes. 

THE COURT: And tell us the substance of it. 

THE WITNESS: I called Mr. Deutsch to register 
my displeasure about the — 
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Q 

A 


MR. SEGAL: Objection, your Honor. 

THE COURT: Yes. 

MP. SEGAL: I ask that be stricken. 

THE COURT: The jury will disregard it. 

What aid you actually say to Mr. Deutsch? 

I cold Mr. Deutsch the agreement I received 
was not satisfactory ~ the agreement from the fund I had 
receive memorializing our proposed arrangement was not 
satisfactory to me. I felt it did not describe sufficient 
what the nature of my busienss ~ 

MR. SEGAL: Objection. 

Q Is this what you told Mr. Deutsch? 

A Yes. 

MR. SEGAL: If the witness, who is a pro¬ 
fessional, can just relate the conversation - - 

MR. FEFFER: He is doing that. 

THE COURT: I had some difficulty with it 
too, Mr. Segal, frankly. Don't editorialize. Try to give 
us words and substances. 

THE WITNESS: May I tell you one thi.ig, your 

Honor: 

Although trained as an attorney, I have not 
practiced for many, many years. 

THE COURT: I understand. Let's try when you 
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are describing either a telephone or in person conversation 


to give us the two sides of the conversation, what he said, 


what you said, or the substance thereof. 


A The substance was that I told Mr. Deutsch 1 


was displeased with an agreement received by the Denver 


fund, displeased because I felt it did not properly attempt 


to reflect what it was I wanted to do with this company, 


what the capitalization was going to be, and I felt that 


as a former attorney, it does show the kind of diligence 


from a company that I would have wanted to be in business 


with. 
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Q What did Mr. Deutsph say to you? 


2410 


A Mr. Deutsch said "Don't concern yourself about 
that. They are not betting on the horse, they are betting 
on the jocket. If I chose you and selected you, that is 
qood enough for them. 

"I have done very, very well for the fund and 
they trust my judgment. And I will subsequently work out 

whatever details you feel are required." 

* 

Q Are you familiar with a company called Richard 
Packing Company? 

A I am. 

Q How are you familiar with that company? 

A It was one of the stocks in my portfolio that was 

purchased for me by Mr. Deutsch and Mr. Duboff in the 
Jaffe & Company affiliation. 

Q Do you see Mr. Deutsch in the courtroom? 

MR. SEGAL: Conceded, your Honor. 

A Yes. 

THE COURT: It is conceded the witness knows 
Mr. Deutsch. 

0 I am qoing to direct your attention to the 

fall of 1969. Did you have an occasion at that time to 
speak with Mr. Deutsch about Richard Packinq Company? 

A Yes, I did. 
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Q Where did this conversation take place? 

A In Mr. Deutsch's home. 

0 Do you recall who was present during the course 
of the conversation? 

t A My wife was present, Mr. Deutsch's family. As I 
recall, Mr. and Mrs. Phil Feldman were present. Mr. Fedlman 
was associated with Dimension Five on a consultant 
basis. 

MR. SEGAL; Your Honor, may we have a time? 

THE COURT; I have it as the fall of '69. If 
the witness can do better, let's try. 

0 Do you have in mind a more specific date, approx¬ 
imately when this occurred? 

A I can only tell you it was still warm enough for 
us to have had a barbecue outside. So I would assume, as 
I recall, that it was not in the later part of the fall 
or early winter. 

Q Early fall, 1969? 

A That would be my best recollection. 

O Can you tell the Court and jury what you said to 
Mr. Deutsch and what he said to you? 

A In dinner conversation I mentioned how remarkable 
it seemed to me that although the stock market was then 
declinina rcithor precipitously, all of the securities 
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which Mr. Deutsch had purchased for me had maintained the 
price level. 

Q What did he say? 

MR. SEGAL: Your Honor, may we have who is present 
durinq this conversation? 

THE COURT: I thouqht we had that. His wife 
was present, who else? 

THE WITNESS: His wife, his children were 
present, and it may he that his mother, mother-in-law 
was present, but I am not at all certain. 

THE COURT: Were other people there at the 

time? 

THE WITNESS: I don't recall, your Honor. 

Q What did Mr. Deutsch say to you at that point? 

A He said "Why are you so surprised? When the 

supply of the stock has been dried up," you know — 

"I have been able to place the major portion of the supply 
of the stock with the Denver funds and other funds and 
when there are no shares available on the open market, it 
is not at all surprising that the price level would be 
maintained." 

Q Do you know a company called New Dimension 
Securities? 

A Yes, I do. 
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Q When did you first hear of that company, approx¬ 
imately when? 

A Approximately in the fall of '69. 

Q Can you tell the Court and jury with any more 
specificity as to the date? 

A I'm sorry, I cannot. 

q It would be the fall of 1969? That is vour 

best recollection? 

A Yes. 

Q Where did you hear of New Dimension Securities, 

and from whom? 

A I heard from Mr. Deutsch, at my home, that he 
was intendinq to establish on the west coast a division of 
a company that he told me had been started in New York. 

I don't recall whether he then identified it as New 
Dimension, and he said that he wanted to establish an 
over-the-counter securities company to do business on 
the west coast. 

Q Did he say anvthinq else in this reqard? 

A He asked -- in fairness, I think I volunteered 

to try to help him in introducing? him to several, per¬ 
haps, influential people on the west coast which would 
help launch his endeavor more favorably. 

Q Did you do that, Mr. t.eff? 
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MR. FEFFER: Yes. I didn't want to lead this 
witness into July 30. Can I direct him to July 30 and 
ask him if he say Mr. Deutsch on that occasion? 

MR. SEGAL: No, your Honor. We are talking 
about a specific information period and this may become 
very important as to whether it is July 30 or August 1 
or 2. 

MR. FEFFER: May I ask if following this con¬ 
versation he had an occasion to see Mr. Deutsch in 
New York? 

MR. SEGAL: Sure, that is okay, but I think 
dates are crit '.cal, at this point. 

THE COURT: In any event, I think we have mooted 
your objection? 

MR. SEGAL: Yes. 

(In open court.) 

BY MR. FEFFER: 

Q Mr. Leff, following this meeting that you have 
pointed to at Dimension Five with Mr. Hurley, in June 
of 1970, did you have an occasion to see Mr. Deutsch 
thereafter? 

A Yes. I came to New York and mot -- 

0 Can you tell the Court and jury approximately 

when you camo to New York City? 


i 


B 
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Q Can you tell the Court and jury what took 


4 ^ 

place and specifically what Mr. Deutsch said to you at 
this June 30 meetinq? 

A June 29 meetinq. 

0 I’m sorry, June 29 meetinq. 

A Mr. Deutsch had arranged — Mr. Deutsch had 

arranqed for a loan of a hundred thousand dollars to 
Dimension Five. He presented me with three — 

MR. SEGAL: Your Honor, I have a continuing 
objection, particularly based upon the latest side bar 
conference. The ground raised there particularly. 

THE COURT: Very well. 

MR. ORENSTEIN: Your Honor, with respect to 
the defendant Cohen, an objection as to relevance. 

THE COURT: Very well. That is overruled. Mr. 
Robson, you want to join in the objection? 

MR. ROBSON: I object of course to the basis 


I stated already, and that it be taken subject to con¬ 


nection . 


THE COURT: Needless to say, as to Mr. Cohen 


and Mr. Duboff, they were not at this meetinq, were they? 

THE WITNESS: Your Honor, my best recollection 
is that Mr. Duboff was not there, but I am not at all 
certain of that. I am very vague on it. 
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THE COURT: Since the witness is vague, I am 

going to instruct the jury that relative to Mr. Cohen 

and Mr. Duboff, this is subject to connection. I think 

vou had told us that Mr. Deutsch said something about having 

/ 

arranged for a hundred thousand dollars. Why don't you 
pick it up at that point. 

THF. WITNESS: He had arranged for a hundred 
thousand dollars to be loaned to Dimension Five. He 
presented me with three bank drafts. I explained the 
urgency of the need for the monies, and he — it was sug¬ 
gested, I forget by whom, that we immediately hand- 
deliver the bank drafts to the international department 
of Chase Manhattan Bank, which was in the vicinity. 

I dictated a letter to Mr. Deutsch's secretary, 

I be]ieve she hand-delivered the bank drafts with 
instructions that they be processed for collection and 
had proceeds deposited to the account of Dimension Five 
in Beverly Hills. 

0 You mentioned bank drafts. What type of bank 
drafts were you referring to? 

A They were foreign bank drafts and very compli¬ 
cated names. 

0 For how much money? 

A The total was I think they were in sterling, in 
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pounds. 

0 Whfit was the total in pounds, as best you can 
recall? 

A As best I can recall, there were three: 20,000, 
10,000 and 10,000. Total of 40,000. 

Q Is that the rounh equivalent at that time of a 
hundred thousand dollars? 

A That was the rouqh equivalent of a hundred thous¬ 
and dollars. 

0 I show you what has been marked 34A, and ask you 
if you can identify it (handinq)? 

Can you identify that? 

A Yes. 

Q What is this? 

A That is the letter that I dictated to Mr. 
Deutsch's secretary, which was 1 hand-delivered by her with 
the three notes referred to therein. 

MR. FEFFER: Your Honor, the qovemment offers 

34A. 

THE COURT: Show it to counsel. 

(Pause.) 

MR. SEGAL: Your Honor, may I have a brief voir 
dire examination? 

THE COURT: Yes. Why don't you show it to 
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2 

counsel while you are back there, and then you can have 


3 

a brief voir dire. 


4 

VOIR DIRE EXAMINATION 


5 

BY MR. SKOAL: 


6 

o Mr. T.off, there in some handwritinq on this 


7 

Exhibit 34A for identification. Which of that handwritinq 


8 

is yours? 


9 

A The siqnature. Perry Leff, and president of 


10 

Dimension Five, LTD. 


11 

0 The handwritinq to the left of that is not in 


12 

your hand? 


13 

A It is not. 


14 

0 Do vou know when that was placed on there? 


15 

A It says 6 — 


16 

0 Do vou know when it was placed on there? 


17 

A No. 


18 

O There is also some writinn in the upper riqht- 


19 

hand corner under the identification of the exhibit. Is 


20 

that your handwritinq? 


21 

A That is not. 


22 

MR. SEC1AL: I would ask whether the qovernment 


23 

intends to offer all of this material without the two 


24 

pieces of handwritinq which I have desiqnated. 


25 

MR. FEFFF.R: No, we will offer it without those 



6 
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MR. SEGAL: I have a continuing objection to this 
whole line, your Honor. 

THE COURT: Do you object specifically, though, 
to this exhibit? 


MR. SEGAL: Yes, your Honor. 

THE COURT: All right. Let me have the exhibit. 

MR.BLOCK: Our position has Jieen stated at 
the side bar repeatedly, your Honor, as to the basis 
of our objection. 

(Pause.) 

THE COURT: Overruled. It will be admitted 
exclusive of the handwriting. 

MR. BLOCK: Is that subject to connection, 
your Honor? 

THE COURT: Yes, it is admitted subject to 
connection insofar as it relates to certainly the 
defendants Coht and Duboff. There was some connection, I 
think you said there was dictated to Mr. Deutsch's secre¬ 
tary in his presence? 

THE WITNESS: Yes, your Honor. 

THE COURT: All right. It will be subject'to 
connection as it relates to Mr. Cohen and Mr. Duboff. 

(Government's Exhibit 34A received in evidence.) ' 
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Leff - direct 
MR. FEFFER: flay I read this, your Honor? 

THE COURT: You nay. 

(Mr. Feffer read to the jury from Government's 
Exhibit 34A in evidence.) 

BY MR. FEFFER: 

Q What was the next thinq that happened with respect 
to the bank drafts? 

A One of the drafts for 2,000 -- 

MR. SEGAL: Your Honor, can we have a date as 


to when? 

THE COURT: Yes. 

THE WITNESS: I'm sorry, sir? 

THE COURT: Did somethinq happen to one of the 

drafts? 

THE WITNESS: Yes, your Honor. 

THE COURT: When? 

THE WITNESS: Between June 29 when they were 
hand-delivered to the Chase Manhattan Bank, and between 
Auqust of '70, when they were -- and between sometime in 
Auqust when I received a substitute draft for one which had 
not cleared, in the amount of 10,000 pounds. 

0 You indicated that you received a substitute 

draft, is that correct? 

A Yes. 
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• > 

0 Whom did you recoive this from? 

3 

A I received it from Mr. Deutsch. 

4 

0 I show you 34B for identification and ask you 

5 

to look at it and identify it, if you can. 

6 

A It is the substitute draft that I am referring 


to. 

8 

Q And there is a second part ot 34B. Can you 

9 

identify that? 

10 

A It was — it is a form that was signed on — a 

11 

form of the City National Bank signed by my own secretary. 

12 

wlo hand-delivered it to the bank for deposit. 

13 

MR. FEFFER: Your Honor, the government offers 

14 

34B. 

15 

THE COURT: Show it to counsel. 

16 

(Pause.) 

17 

THE WITNESS: Your Honor, may I say something? 

18 

THE COURT: No. 

19 

(Pause.) 

20 

MR. BLOCK: If your Honor please, I have the 

21 

same objection as to Mr. Cohen, the one that had been 

22 

previously urged. 

23 

THE COURT: Very well. 

24 

MR. SEGAL: Your Honor, can we come to the side 

25 

bar? 

SOUTHERN DISTRICT COURT REPORTERS. U.i. COURTHOUSE 
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THE COURT: Yes. 

(At the side bar.) 

MR. SEGAL: Your Honor, there appears to be no 
foundation at all for this check. I think what is as 
important is the fact that we are now into Auqust 20. Also 
the other document — : I am not sure whether these docu¬ 
ments relate one to the other or not. 

But the underlying document certainly indicates 
something different from what the government is trying to 
gain out of this particular transaction. We have an 
individual here who I don't know — 

♦ 

MR. FEFFER: The secretary. 

THE COURT: He testified to that. 

MR. SEGAL: This is his secretary? 

THE COURT: Yes. You can ask that. That was 
my understanding. Who apparently picked up the check, 

». V 

and this is in the form of a receipt. It says at the 
too collection receipt. 

MR. SEGAL: Your Honor, we have no indication here 
of how it was actually received, through whose instructions 
or by whom, and who gave any kind of indication that 
this thing was even around, more than it is even related 
to this case. 

Certainly the date of the check itself, and the 
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government by putting in this kind of a document which 
takes place in August, which is subsequent to the time of 
the conspiracy in this case in order to prove, or not 
even really prove, but infer something which is a part of 
the case that is supposed to have happened in March of 
1969 — or '68, is I think compounding what the particular 
problem was that we have all addressed ourselves to at 
great length. 

I think it is not probitive of anythinq, there 
is no proper foundation that has been laid here and at 
this point the government is reaching for something. That 
is just not germaine. 

MR. ROBSON: I am just trying to figure out 
whose check this is. If it is an american check it 
seems to me the check of whoever signed it, of whoever has 
the account at Reiss & Company. 

THE COURT: My suggestion is the check is drawn 
on the Reiss Bank,, that it is to the order of Mr. Leff in 
the amount of $25,000, and appears to be signed, looks 
like Joseph Glnsser, to me. That is what I see here so 
far. 

MR. ROBSON: Which means that this is not a Reiss 
Bank check but it is a check of Joseph Glasser personally. 

MR. SEGAL: Drawn on the Reiss Bank. 
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2 

MR. FEFFER: He was a director of the bank. 

3 

MR. ROBSON: Is there any testimony that he was 

4 

a director? Do you want to get up and testify to that? 

5 

MR. SEGAL: Your Honor, that is the problem here. 

6 

That is exactlv the problem that we have got. We don't 

7 

have any time as to this and yec the government is getting 

8 

an inference because he happens to be Glasser. 

9 

The government has stated, in developing your 

10 

reason as to admissibility here, that the government is 

11 

attempting to infer that this may be proceeds of funds Mr. 

12 

Deutsch received as a result of the transmittals that 

13 

were made to the Reiss Bank by Shwidock. 

14 

This does not even prove it, it doesn't even 

15 

come close. If the government is proposing that this 

16 

is what is going to prove that this is Deutsch's money. 

17 

the government's own exhibit indicates that it is some¬ 

18 

body else's money. 

19 

• 

20 


21 


22 


23 


24 


25 
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MR. FEFFER: That's not the point. 

MR. SEGAL: Now what we have here is to say 
it is our money because we have the man whose check it is, 
and that's not in the record, your Honor. This kind of 
torturing is precisely what we had in mind when we mad our 
arguments before, because we ware aware of the fact that 
there is no check from Mr. Deutsch. 

When the government represents to you that they 
have a check from the Reiss Hank they, in that statement 
to you, are saying to you, and I believe that the Court 
understood that they have a check from the Reiss Bank 
which they contend is Mr. Deutsch's. 

M3. FEFFER; I said they had a check from the 
Reiss Bank which is signed by Mr. Glasser, and I made 
it very clear that I tied this whole thing to Mr. Glasser. 

MR. ROBSON: This is a check on the Reiss 
Bank, which is a different thing, especially in this con¬ 
text . 

MR. FEFFER: The point is, your Honor, that we 
are using this to show a relationship between Mr. Deutsch 
and the Reiss Bank. They want to argue that it shows a 
relationship between Mr. Glasser and has no connection with 
the Reiss Bank, they can argue that. That is an interpre¬ 
tation which they can argue. 
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MR. ORENSTEIN: Your Honor, 


2431 

it is not a question 


MR. ROBSON: In other words, now if I have 
given the court reporter's payment of a check in New Jersey 
for payment of the transcript fee, you would use that to 
establish that the reporters have a relationship with the 
bank in New Jersey, is that right? 

MR. ORENSTEIN: There is no indication whether 
it's a cashier's check or a bank draft. That’s germane 
to the instrument itself. 

MR. SEGAL: We don't want error in this case 
and respectfully we urge the Court that this proof is 
possible error. I think error as to us. I think clearly 
as to the possibility, your Honor himself was afraid of 
with regard to Mr. Cohen. 

THE COURT: I was prepared if the check was 
admitted, to give obviously the most specific and strong 
limiting instructions relative to Mr. Cohen and Mr. Duboff. 

MR. ORENSTEIN: Ibur Honor, I suggest that 

no amount of limiting instructions would suffice in that 
case. 


MR. SEGAL: I just wonder whether or not there 
shouldn't even be instruction as to Mr. Deutsch and I would 
urge the Court to give it. There is nothing in this check 
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that the government should be allowed to argue from. 

MR. ROBSON: I don't think it should be 

admitted. 

THE COURT: Let's look at our record for a 
moment. There is a prior telephone conversation that is 
in the record between Hurley and Mr. Deutsch in which in 
essence Hurley says, "Dimension 5 needs money" and Deutsch 
said "I'll get the money." Drafts arrive. One of them 
doesn't clear — 

MR. ROBSON: Deutsch says "I have arranged a 
loan for you." This witness testified to that. 

MR. SEGAL: All the testimony indicates that 
Mr. Deutsch is obtaining money for this loan just as he 
did for Richard Packing. 

MR. FEFFER: That's correct. 

MR. ROBSON: From Joseph Gla-~.er. Who is 
Joseph Glasser? 

MR. SEGAL: But the jovtirnment is not asking 
for that. The government is sayina that this lends the 
basis for an inference or a conclusion that actually these 
were Mr. Deutsch's funds. That is ]ust not so. 

THE COURT: Of course also for what it's worth, 
we don't have the original. 

MR. FEFFER: The original is with the Bank 


southern oistrict court reporters, u.s. courthouse 

FOLEY SQUARE. NEW YORK, N.Y. CO 7-4SS0 





r 


1 

2 

3 

4 

5 

t 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


831 

elv 4 Leff-direct 2433 

Reiss, your Honor. 

THE COURT; This is a copy. The Bank Reiss 
is not an adverse party. You might say, well the original 
check is in another jurisdiction and not subject to 
subpoena. I recognize that. But at this point we don't 
have that, we don't have Mr. Glasser, we have Mr. Leff. 

MR. SEGAL: We don't have the other side of 
the check either, your Honor. 

THE COURT: I'm not that concerned about this 
because we do know or we can find from this witness that 
he endorsed the original of this check or draft, I would 
think, and that it was paid through the bank to which he 
sent, the Century National Bank. That in and of itself 
would not necessarily deter me in this respect. 

MR. ROBSON: What does this prove, except that 
in August of 1970 Mr. Deutsch made and arranged a loan from 
a -nan named Joseph Glasser? 

MR. FEFFER: Down on Reiss Bank. 

THE COURT: They said that already. That is 
as if you wnet to your bank and made out a personal check, 
it would say drawn on the First National City Bank of New 
York. This is the drawee bank. It does not indicate to 
me on its face, and I'm not that familiar with Swiss banks 
and banking practices, that this is a bank check or a 
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unimportant, it additionally, but background is that this 
check is not probative and does not lend to the inferences 
the government is after. And for that reason it should-be 
excluded. 

All it does is submit prejudicial ma erial which 
both is not probative and then may be highly dispositive of 
Mr. Cohen's fortune in this case. I'm not arguing for that 
I am arguing for m yself. I am saying that the government 
can't and should not be permitted to argue, even if this 
goes in and therefore it shouldn't go in becuase the very 
purpose for which they are offering it does not lend 
itself to a legitimate argument that this check is from 
funds that Mr. ^eutsch has and therefore shows that Mr. 
Deutsch had the account. 

MR. ROBSON: There isn't any relationship 
between the Swiss bank — 

THE COURT: Let me put it this way: 

Would you gentlemen object to further inquiry 
of this witness as to whether there was some sort of 
debtor-creditor relationship that was established between 
this witness and Mr. Deutsch as a result of anything 
occurring at this time? If not, if there was no debtor® 
creditor relationship established between this witness 
and Mr. Deutsch, as a result of what I have in front of me 
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here, I would have no question about keeping the check out. 

MR. ROBSON: Let's assume the best from 
that. Let's assume that this witness could prove irrefut¬ 
ably that Joseph Glasser, whoever he is, advanced money to 
Mr. Deutsch, I don't think the inference would arise to 
that, but I don't think that is the best that could be 
possibly established, in what wasy is that any connec¬ 
tion? Who is Joseph Glasser? He is an account at the 
Reiss Bank, at least insofar as this record is concerned. 

THE COURT: He could in theory at least at 
this point, and I recognize you could argue it both ways, 
at least in theory he could have arranged for a loan to 
Mr. Deutsch.He could have arranged for a loan to Mr. Leff. 
On the present state of the record, I don't know. 

MR. FEFFER: I will ask more questions, your 

Honor. 



MR. SEGAL: The government already indicated 
that the ultimate obligation which arose as a result of thiu 
money going to Dimension 5 was as between Glasser and Leff. 
The government has stated that. 

If that is correct, then it answers your Honor'll 
question without any further inquiry in that regard. The 
obligation, the debtor-creditor obligation ran from this 
man to Glasser, and that's it. 

tr 
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MR. FEFFER: He will testify that Mr. Deutsch 
told him on many, many occasions that Mr. Deutsch was an 
guarantor to Mr. Glasser on this loan. 

THE COURT: I don't know that that advances it 
all that far. 

MR. FEFFER: If I can establish independently 
that Mr. Glasser was a director of the Reiss Bank, would 
that satisfy your Honor's objections? 

MR. SEGAL: What does that do? We are.not 
trying Mr. Glasser. 

THE COURT: Can you establish that Mr. Glasser 
was acting for and on behalf of Mr. Deutsch? 

MR. FEFFER: I can't establish whose account 
this is, your Honor. But if I can establish that Joseph 
Glasser was at this time a director of the Bank Reiss, that 
would certainly be very, very persuasive, in arguing where 
this money came from. 

MR. SEGAL: I don't understand how that can be 

persuasive. 

THE COURT: I made up my mind. 

At the moment I am sustaining the objection. 

M:l. FEFFER: Your Honor, this puts the govern¬ 
ment in a real bind because I had assumed that with your 
Honor's ruling, these were going to go in. 
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2437A 


draft — 


THE COURT: I haven't seen the draft, though. 
MR. FEFFER: All counsel coud have seen the 


THE COURT: The government may be in a bind; 


they are going to stay in that bind. 

Objection sustained. 

(End of side bar conference.) 
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Leff-direct 
(In open court.) 

BY MR. FEFFER: 

0 Mr. Laff, do you know a Joseph Glasse. i 

A I know the name. 

0 Who is Mr. Glasser and how did you learn of 

his name? 

MR. SEGAL: I object to this, your Honor. 

THE COURT: Overruled. The exhibit was gone 
into and I.want to know a little bit more about the indivi¬ 
dual myself. 

A Joseph Glasser was the — 

MR. ROBSON: Your Honor, may I first ascertain 

that since we understand the nature of the problem whether 
the witness is going to be testifying on the basis of his 
own knowledge. He said, "I know the name," and now the 
question is "Where did you meet him and who is he?" 

A I saw his name. He signed — 

MR. SEGAL: Objection, your Honor. 

THE OURT: Let me start with just one question 
of the witness: 

Did you ever meet a qentleman by the name of 
Joseph Glasser? 

THE WITNESS: I did not,your Honor. 

Q How do you know the name Joseph Glasser? 
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A His name appeared — 

Q When did you first hear the name2 
A Mr. Deutsch told me that the money would be— 

MR. SEGAL: Objection. 

THE COURT: Yes, yes. 

MR. SEGAL: I ask that be stricken. 

Q Are you referring to the money— 

MR. SEGAL: Objection. 

THE COURT: You may step to the side bar. 

Ladies and gentlemen, we have a problem here 
whicn is taking a little more time and consideration and I 
would suggest if you just be patient, and I think it is a 
little early for the recess, unless you want to have your 
recess now, and go to 4:30. Would you prefer that? It 
is rather early. 

(At the side bar.) 

MR. FEFFER: At the very least, since we have 
the exhibit in with respect to the English pounds, I would 
like to have Mr. Glasser identified, that Mr. Deutsch told 
him that the money was arranqed for by Mr. Glasser — I'm 
talking about the English pounds as well as the check. 

Y our Honor gave me the right to find some way in the futur 
to connect Mr. Glasser and I have to establish who he is, 
as Mr. Deutsch told him. 
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I will make the effort to establish that Mr. 
Glasser was a director of the Swiss bank. 1 want this man 
to relate that the $100,000, and nothing more, was to come 
from Mr. Glasser, and that is the end of my direct examine- 
tion, not in connection with the Swiss bank check. 

MR. ORENSTEIN: Your Honor, I would like you 

to direct this witness to answer the questions and not 
volunteer the information, which he has a penchant for. 

THE COURT: I noted that, and I will. 

The government, fcy virtue of my ruling, indi¬ 
cates they want to ask one more question to explain the 
exhibit they have in evidence. I am inclined to let them 
do that. They will not mention, they will not advert to 
the Reiss Bank. 

MR. FEFFER: That's correct. 

MR. ROBSON: The government is requesting a new 
modification of the subject to connection rule, that is, not 
taking it subject to connection, but subject to connection 
we are going to try to establish in the future. 

THE COURT: I think you have misstated that. 

I will permit this very brief inquiry. We do have an 
exhibit which is in evidence and I will permit brief 
inquiry on that but there will be no mention of the Reiss 
Bank. 
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MR. FEFFER: If you let me lead, your Honor, 

I can avoid that. 

THE COURT: I will let you lead on that. 

MR. ORENSTEIN: Will you direct the witness, 

jour Honor? 

THE COURT: I will listen very carefully. 

(In open covirt.) 

THE COURT: Mr. Witness, you are going to be 
asked a few more questions by Mr. Feffer. Listen to each 
question very carefully and answer specifically to the 
question as asked. Do you understand that? 

THE WITNESS: Yes, your Honor. 

BY MR. FEFFER: 

q Mr. Leff, I believe you testified to a meeting 

that took place on June 29th with Hr. Deutach at Jaife l 
Company, is that correct? 

A Yes, sir. 

Q What did Mr. Deutsch tell you at that time, 

if anything, with respect to this individual by the name 
of Joseph Glasser? 

MR. SEGAL: Objection, your Honor. If there 
was a discussion at that time about him and then what 
was said. 

THE COURT: Yes. 
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Q All right. 

A Mr. Joseph Glasser was a gentleman who was 
lending Dimension 5 $100,000. 

MR. FEFFERs No further questions. 

MR. BLOCK: We have no cross, your Honor. 
MR. FEFFER: Your Honor, may I ask one 
additional question? 

THE COURT: You may. 

BY MR. FEFFER: 

Q Do you know Bernard Shwidock? 

A Pardon me? 

Q Do you know a man by the name of Bernard 

Shwidock? 


I don't. 



MR. FEFFER: 

No further 

questions. 

MR. BLOCK: 

No cross. 


THE COURT: 

Mr. Segal. 


MR. SEGAL: 

Your Honor, 

I have no cross. 

THE COURT: 

Mr. Robson? 


MR. ROBSON: 

No cross. 


THE COURT: 

Very well. 

The witness is excused. 

(Witness excused.) 


THE COURT: 

Do you have 

your next witness 


ready? 
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A Yes. 

0 When was that? 

A In January of 1968. 

Q What, if anything, did you do at that time? 

A I was called on active duty with the Colorado 

Air National Guard. 

0 How long did you remain on active duty? 

A From January of 1968 until May 1, 1969. 

Q What did you do thereafter? 

A I came back to Financial Programs. 

Q I have asked you to identify a number of 

names previously. Would you tell the Cour 1 -. and jury 
who, i any, of these people were back at Financial 
Programs on May 1, 1969? 

A None of them were there at that time. There 
was a great turnover of personnel during the time that 
I was gone. 

Q What was your position when you returned to 
Financial Programs in May of 1969? 

A, I was assigned to the investment research 
division of Financial Programs. 

Q Prior to May of 1969, Mr. Giasafakis, what 
jobs or experience did you have in analyzing stock or 
investing in stocks? 

SOUTHERN DISTRICT court rerorters, u.s. courthouse 
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C When and where did you meet with Mr. Cohen? 

A I met him in a hotel for breakfast, the next mom 
in<? when 1 arrived In Minneapolis. 

0 Who else if anyone was present? 

A It was myself, Mr. Cohen and Mr. Deutsch. 

Would you tell the Court and jury what was said 
by yourself and what was said by Mr. Cohen and what was 
said by Mr. Deutsch at this breakfast meeting? 

THE COURT: This conversation is received 
subject to connection as to Mr. Duboff. 

Go ahead, sir. 

A I was asked my duties by Mr. Cohen in reqards to 
my duties at Financial Programs, and I indicated that I had 
just returned from active duty service for a 15-month tour 
and I was assigned to handle the real estate, land devel¬ 
opment, hotels and motels, real estate investment trust 
and mortgage investment trust. 

I in turn asked him about his company, Richard 
Packing, and he indicated to me that it was a family-owned 
company started by his father and it was run at the present 
time by himself and his brother, and they were primarily 
in the specialty meat line, but were also branching out 
into the Circus Wagon Restaurant operation and also were 
to begin production of dune buggies. 
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2 

O How Iona did your meetinq with Mr. Cohen and 

3 

Mr. Deutsch last? 

4 

A Not more than 20 minutes. 

5 

0 Did you have another occasion when you were in 

6 

\ 

Minneapolis to speak with Mr. Deutsch on the subject of 

7 

< 

Richard Packinq? 

8 

A Yes. Mr. Deutsch and myself visited another 

’ 

9 

comnany and on the return we did have conversation in 

10 

reaard to Richard Packinq? 

11 

THE COURT: When was this? 

12 

THE WITNESS: Late in the day when we were returnin 

13 

from this other company that we visited. 

14 

0 Would you tell the Court and jury, Mr. 

15 

Giasafakis, what you said to Mr. Deutsch and what he said 

16 

to you on the subject of Richard Packinq? 

17 

MR. BLOCK: This is subject to connection, of 

18 

course? 

19 

THE COURT: Yes. Mr. Cohen was not there, was he? 

20 

TUE WITNESS: He was not there. 

21 

THE COURT: And Mr. Duboff was not there? 

22 

THE WINTESS: He was not there. 

23 

THE COURT: It is offered subject to connection 

24 

as to Mr. Cohen and Mr. Duboff. 

25 

MR. SEGAL: May we find out who else was there? 


SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 

FOLEY SQUARE, NEW YORK. N.V. CO 7-4SS0 











1 


elk 3 


845 

Giasafakis - direct 


2454 


2 

THE COURT: You say it was late in the day in 


3 

July of 1969 when you were in Minneapolis? 


• ^ 4 

THE WITNESS: Yes. 


5 

THE COURT: The question has been asked by 


6 

counsel, you were there, Mr. Deutsch was there; who else was 


7 

there? 


8 

THE WITNESS: When we visited the company there 


9 

were several other people there. The conversation was 


10 

between myself and Mr. Deutsch. 


11 

THE COURT: Very well. Now tell us what was 


12 

said. 


13 

THE WINTESS: I asked him about Richard Packing 


14 

was going into, because I knew very little about the 


15 

company and he indicated to me that they were selling 


16 

franchises, and over 200 franchises had been sold and 


17 

they were about ready to open their first Circus Wagon 


18 

frctnchise in Anaheim, California, which is right across 


19 

from the entrance to Disneyland. Me also indicated to 

* 

20 

me that the dune buggy operation was about to begin in 


- 21 

California. 


22 

0 Did you have another occasion that day to 


* 23 

meet with Mr. Milton Cohen? 


i 24 

A Yes, I did. 


25 

Q When and where was that? 
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A No, I didn't. 

0 Did you ever write a report on the subject of 

t 

Richard Packing? 

A No, I didn't. 

O Did you have occasion to confer with anyone at 
Financial Proqrams with respect to Richard Packinq? 

A Yes, I did. 

0 Who was that? 

A With Mr. Hurley. 

0 When was that? 

A This was the dav that I returned from Minneapolis. 

0 Would you tell the Court and jury what was said 
by yourself and what was said by Mr. Hurley durinq this 
conversation? 

MR. SEGAL: Objection. 

MR. BLOCK: • Objection. 

THE COURT: Overruled excent that this conver¬ 
sation which would have occurred in July of 1969 is 
offered subject to connection as to all three of the def¬ 
endants here on trial. Yon may proceed and tell us what 
you said to Mr. Hurley and what he said to you insofar as 
it related to your visit to Minneapolis and to Richard 
Packinq. 

A His specific concern was what I — 
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MR. SECJAT.: Objection, your Honor. 

THE COURT: Not what his concern was. Try to 
use the words that he used or the substance of the words. 

A He asked me what I thought of Milt Cohen. 

0 What did vou say to Mr. Hurley? 

I told him that I felt he was a very qood 

leader of his company and that he was very cordial and very 
honest with me. 

0 Did vou ever visit the Richard Packinq plants? 

A No. 

Do you know whether anyone at Financial Proorams 
or anyone at the funds ever visited Richard Packing's 
plant? 

MR. SECIAL: Objection. 

THE COURT: If he knows, yes or no. 


TH~ COURT: No, you don't know, or no one did? 
THE WITNESS: No, I know that no one visited 


0 Do you know Winifred Finch? 

A Yes, I do. 

0 Who is Mrs. Winifred Finch? 

A It was Miss Winifred Finch at the time, 

was a securities analyst at Financial Programs. 
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files with respect to each of these companies? 


MR. SEGAL: If he knows, your Honor. 

THE COURT: Yes, indeed. 

THE WITNESS: Pardon? 

THE COURT: What information, types of sort 
of information would appear in these files? 

THE WITNESS: They would have annual reports, 
auarterly reports, and any other siqnificant data per¬ 
taining to these companies. 

MR. SEGAL: Objection, your Honor, to the word 


siqnificant. 

THE COURT: Yes, I will strike the words "and 

anv other significant data." 

It doesn't have any real meaninq at this point. 

I think we have an answer. If you want to pursue the matter 

you may, Mr. Schatten. 

Q Do you know what information the funds had in 
the Richard Packing file? 

A Yes. 

0 What information was that? 

A There was an offering circular and there was 

also press releases. 

0 Did you ever see an annual report with respect 
to Richard Packing Company? 
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A No, I did not. 

Q Except for the financial statements that were 
set forth in the offerine circular, did you ever see any 
financial statements with respect to Richard Packing? 

A No, I did not. 

Q Did you ever see any quarterly reports with 
resoect to Richard Packing? 

MR. SEGAL: Objection, your Honor, unless it 
can be shown that this man had some obligation to see 
any of that. 

THE COURT: Did you have occasion to look through 
the Richard Packing Company file during the period of your 
employment at Financial Programs? 

THE WITNESS: Your Honor, I had occasion the day 
before I left for Minneapolis, to go through the file. 

THE COURT: And up to that point? 

THE WITNESS: None. 
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THF. COURT: Did you look at it after that? 

THE WITNESS: After that — 

THE COURT: That would have been after July 

of '69. 

THE WITNESS: Anything that was significant on 
the Financial Venture Fund, that this stock was in the 
portfolio, the circulars came around our desk. We wouldn’t 
have to go to the file. It would come around. 

MR. SEGAL: Your Honor, I would ask that this 
last statement, about annual reports and the rest, be 
stricken, or at least confined to, did he ever see them 
as of the tima he looked in that file prior to the first 
trip. 

THE COURT: What we'll do is thi3: 

You went to Minneapolis in July of 1969, as I 


recall. 

THE WITNESS: Yes, I did. 

THE COURT: Prior to going you said you looked 
into the Richard Packing file? 

THE WITNESS: Yes. 

THE COURT: Were there any annual reports in th 

file? 

THE WITNESS: There was an offering circular 
and a few preas releases, and only that. 
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THE COURT: Later on you say that you didn't go 


to the file, but all pertinent material regarding invest¬ 


ments which were held by Financial Venture Fund were 


circulated, is that correct? 


THE WITNESS: Yes. 


THE COURT: Up through July, 1970, did you see 


any annual, semi-annual, or quarterly reports relating to 


the company? 


THE WITNESS: To Richard Packing? 


THE COURT: Yes, sir. 


THE WITNESS: No, I did not. 


Mr. Giasafakis, I show you what has been marked 


as Government's Exhibit 31A in evidence. Government's 


Exhibit 31 b in evidence, 31C in evidence, 31D in evidence, 


31E in evidence and 31G in evidence and I ask you to look 


through these documents and would you tell the Court and 


jury after reading through them which of these documents. 


if any, you have previously seen? 


MR. BLOCK: I object to tnat, your Honor. It's 


completely repetitious. They are already in evidence. 


THE COURT: I think your objection was that 


they are already in evidence? 


MR. BLOCK: What difference does it make? 


MR. rCHATTEN: May I respond, your Honor? 
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THE COURT: I will let you ask the question. 
MR. SCHATTEN: Thank you, your Honor. 

THE COURT: I recognize what counsel says. 


Obviously he is quite correct, but I will letyou inquire. 



0 

Can you tell us which if any of those documents 



you saw curing the time that you were at Financial Program:.' 

t 


A 

I saw C, D, E and G. 



Q 

Do you know when for the first time you saw 



Government' 

s Exhibit 31C in evidence? 



A 

It would have been in July of 1969. 



0 

Where would you have seen it? 



A 

This would have been coming across my desk* 



0 

At Financial Programs? 



A 

At Financial Programs. 



Q 

Do you know when for the first time you saw 



Government 1 

s Exhibit 31D in evidence? 



A 

This would have been in August of 1969. 



Q 

Where did you see that? 



A 

Again, coming across my desk. 



0 

When for the first time did you see Government' 

3 


Exhibit 31E in evidence? 



A 

This would have been in October of 1969. 



Q 

Where would that have been? 


V 

A 

Coming across my desk. 
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Q When for the first time did you see Government' 
Exhibit 31G in evidence? 

A This would have been in April of 1970. 

Q Where would that have been? 

A Coming across my desk. 

Q Did you read those documents when they came 
across your desk? 

A Yes, I did. 

Q These documents which came across your desk, 
were they distributed to other people at Financial Pro¬ 


grams? 


the stock. 


Basically the portfolio managers if they held 


Q With respect to the Richard Packing documents 
would they have gone to Mr. Hurley? 

A Yes. 

Q Would they have gone to Mr. Anton? 

A Yes. 

Q Would they have gone to Mr. Frankenthaler? 

A Yes. 

Q How did the tV.n'/a get their information with 

respect to Richard Packing? 

MR. SEGAL: Your Honor, has this witness been 
qualified to answer that? 
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THE COURT: If he knows. 

0 If you know. 

A Through the telephone conversations from Mr. 

Deutsch and/or — 

MR. SEGAL: Your Honor, I am going to object 
to this unless this witness can state how he knows how the 
funds get their information. 

THE COURT: He's told us certain things rela¬ 
tive to having seen an offering circular and press releases 
Did you get additional information regarding 

the funds — 

MR. SCHATTEN: Regarding Richard Packing, your 

Honor. 

THE COURT: I'm sorry. Regarding Richard 

Packing? 

THE WITNESS: Yes, from Mr. Hurley. 

THE COURT: You got your information from Mr. 

Hurley? 

THE WITNESS: Yes. 

Q Do you know where Mr. Hurley got his informa¬ 
tion? 

MR. SEGAL: Objection. 

THE COURT: Sustained. 

Q Do you know how often Mr. Hurley would confer 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. CO 7-45S0 


















elv 7 


2468 




855 

Giasafakis-direct 


on cross examination. 


MR. SCHATTEN: May I ask the question Mr. 
Robson was about to? 

THE COURT: Yes. 

Q Could you explain what you were going to 
explain? 

MR. SEGAL: Objection, your Honor. 

THE COURT: If there is no objection — 

MR. SEGAL: There is an objection. 

MR. SCHATTEN: Withdraw Mr. Robson's question 

THE COURT: All right, gentlemen. 

MR. ROBSON: if Mr. Schatten wants me to ask 
a proper question, I will be glad to. 

THE COURT: But you say Mr. Hurley spoke with 
Mr. Deutsch on various matters approximately four or five 
times a day? 

THE WITNESS: Yes. 

0 Were you present at conversations between Mr. 
Hurley and other people at Financial Programs when the 
subject of Richard Packing came up? 

A Yes. 

0 Who would Mr. Hurley speak with about Richard 
Packing? _^ 

A Mr. Anton,, who was portfolio manager of 
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il 

2 I 

Financial Dynamics, and Mr. Frankenthaler, who was port¬ 

3 

folio manager of Financial Industrial Fund. 

4 

q How often would Mr. Hurley speak with Mr. Vnton 

5 

and Mr. Frankenthaler on the subject of Richard Packing? 

6 

MR. BLOCK: If he knows. Was he there every 

7 | 

minute of every hour of every day? This gets to be a 

8 

little ridiculous. 

9 

' THE COURT: Let’s find out how many times of 

10 

the day or week you were personally aware of Mr. Hurley 

11 

speaking with those gentlemen on the subject of Richard 

12 

Packing Company. 

13 

THE WITNESS: At least once a week. 

14 

Q What would be the substance of these conversa¬ 

15 

tions? 

16 

MR. BLOCK: Objection. It’s already testified 

17 

to. 

18 

MR. SCHATTEN: I don’t believe he has. 

19 

THE COURT: Were you present when Mr. Hurley 

20 

talked to these people? 

21 

THE WITNESS: Yes. t 

22 

Q Would you tell the Court and jury what Mr. 

23 

Hurley said in these conversations and only what Mr. Hurley 

24 

said? 

25 

MR. ROBSON: I object on the ground it is 
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hearsay, number one. 

Number two, I don't think it is proper to ask 
the witness of the substance of fifty telephone conversa¬ 
tions — 

THE COURT: No, this is apparently weekly 
conversation. 

MR. ROBSON: Which means over the course of a 
year or two, there is fifty conversations. How do you ask 
the witness the substance of fifty conversations? 

THE COURT: Fair comment. The objection is 
sustained to the form of the question. 

Q Would you tell the Court and jury what Mr. 
Hurley said in these conversations? 

MR. ROBSON: Which conversaions? 

MR. SEGAL: Same objection. 

THE COURT: Let's go back. 

You have indicated that Mr. Hurley spoke 
approximately once a week with Mr. Anton and Mr. Franken- 
thaler on the subject of Richard Packing? 

THE WITNESS: Yes. 

THE COURT: You came there in May 1, 1969? 

THE WITNESS: Right. 

THE COURT: Did you attend these meetings where 
the discussion took place that you have just indicated took 
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place? 


meetings. 


THE WITNESS: Yes. They were informal 


THE COURT: And you were present? 

THE WITNESS: Yes. 

THE COURT: Let's take the first one. Go from 


there. Go ahead, counsel 


0 Would you tell the court and jury what was 

said by Mr. Hurley? 

A He would say that — 

MR. ROBSON: If your Honor please, we are 
talking about the first conversation. I think the witness 
is now talking about seme general conversations. 

THE COURT: Let me ask the witness one ques¬ 


tion: 


Are you telling us that they riet every week 


for a period of time, but all the conversations were 
always the same? 

THE WITNESS: No. 

THE COURT: Then start at the beginning and 
take us through the conversations, indicating when, who 
was present, and what was said. 

THE WITNESS: Well, we would meet informally — 
Q Go ahead, Mr. Giasafakis. 
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A We would meet informally after work every 
night and myself, Mr. Hurley, Mr. Anton, Mr. Frankenthaler 
were known to stay after 4:30 and it would be like a bull 
session and Mr. Hurley would receive a phone call from Mr. 
Deutsch and Mr. Hurley would tell us what was said in 
regard to the happenings of Richard Packing, and they 
were different every time. 

MR. SEGAL: Your Honor, it wasn't responsive 
to the qiestion. if we are getting background, all right. 
But I don't know what this was in response to. 

THE COURT: He had testified, if you recall, 
that there were weekly discussions among Mr. Hurley, Mr. 
Anton, and Mr. Frankenthaler on the subject of Richard 
Packing Company. He's indicated apparently a little more 
jus^ now. Let’s have the government proceed in a proper 
fashion, please. 

Is there anything else you wish to add? 

MR. SCHATTEN: No, your Honor. 

THE COURT: Very well. You have completed the 
direct examination. 

Mr. Block, you may inquire. 


MR. BLOCK: Thank you. Would you give me a 


moment? 


THE COURT: Indeed. 
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Q Does that lead you to change your answer, that 

the only thing that ever came across your desk or was 
known to you at the fund were the press releases and offering 
circular? You did see that? 

A I did see those, yes. 

Q So you were in error in what you said before? 

A No, I wasn't. 

Q You are not in error? 

A Right. 

Q I see. When did you leave the fund? 

A In August of 1970 — you mean the first time 

or the second time? 

Q The second time. 

A August of 1970. 

Q 1 show you Government's Exhibit 13A which is 

the Richard Packing Company annual report for fiscol year 
1969 and ask you if you ever saw that at the fund, Finan= 

cial Programs? 

A No, I never saw that. 

0 Never did? 

A No. 

MR. BLOCK: I have no further questions. 

THE COURT: Thank you, Mr. Block. 

Mr. Segal? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLCV SQUARE. NEW YORK, N.Y. CO 7-4580 





861 


2488 


bmv 15 


ow 1969? 


Q 

A 

Q 

A 

Q 

A 


UV 

Giasafakis-cross 
MR. FEFFER: Conclusion when, your Honor, now 

THE COURT: I think that is a fair comment. 

Is that your present conclusion? 

I 

Yes. 

Was it your conclusion in 1969? 

No. 

Was it in 1970? 

Yes. 


MR. FEFFER: Could we have a date, your Honor, 
as to when in 1970? 


THE COURT: If you wish to inquire on redirect, 
unless Mr. Segal wishes to ask the question, but he is not 
obliged to. 

0 You say you were working for Jack Hurley, 

right? 

A I started working with Mr. Hurley in the latter 
part of August of 1969, in addition to my other duties of 
following the industry groups for all the other funds. 

Q Incidentally, this b" inost about the funds 

controlling the float, that wasn't just your conclusion 
in 1970, it was common knowledge in 1970 — 

MR. SCHATTEN: I object, your Honor. 

THE COURT: Sustained. 
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MR. SEGAL: objection to that, your Honor. 

MR. FEFFER: Objection to what ? 

THE COURT: One counsel. 

MR. SCHATTEN: I object, your Honor. 

THE COURT: Overruled. 

Q Do you have the question? Does this refresh 

your recollection that you ever said to anybody in the 
United States Attorney's office that it was common 
knowledge that the funds were controlling the float? 

A Yes. 

q Having refreshed your recollection, could you 

so state that it was common knowledge? 

THE COURT: Sustained. 

MR. SCHATTEN: I object. 

MR. SEGAL: Is your Honor going to abide by 

the U.S. Attorney's ruling? 

THE COURT: I think you better, too. 

MR. SEGAL: I have no further questions. 

THE COURT: Thank you, Mr. Segal. 

Mr. Robson. 

CROSS EXAMINATION 
BY MR. ROBSON: 

q Mr. Giasafakis, when you went through that 

file in July 1969 you saw an offering circular, right? 
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A Yes. 

Q Do you happen to recall what the float was or 
publicly held shares were of Richard Packing when you 
looked at that offering circular in July 1969? 

A I am sure I figured it out at that time. 

Q Was it about 100,000, as you recall it now? 

A Probably. 

Q You don't remember that? 

A No. I did not go through an analysis of 
Richard Packing. I read that offering circular on the 
way up to Minneapolis, because I was a substitute for 
Mr. Hurley. I recognized names, so I could be conversant 
with the people I was to meet, and I read what the 
company actually did, and that was basically it, but 
I don't remember numbers. I was not sent to do an 
analysis. 

Q You do remember that you were told 200 fran¬ 
chises, not 100? 

A Yes. 

Q That sticks in your mind? 

A Yes. 

Q You never will forget that? 

A No. 

Q To your dying day, you will remember that? 
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MR. SCUATTEN: I object, your Honor. 

THE COURT: Sustained. 

0 Did you at the time that you were going 

through these daily conversations during which Richard 
Packing came up many times know what the float was, 
during '69 and '70? 

A Yes. 

q On a daily basis you knew what the float 

was then, didn't you? 

A Yes. 

Q You also knew what each fund was buying and 

what each fund held at any particular time of any stock, 
is that not true? 

A Yes. That was public knowledge within the 

research division and we saw that daily with the sheets 
that were passed around to us by a clerk. 

Q So that you would have known, if the facts 

that I tell you now are correct, that the float ranged 
from about 110,000 shares, on the low side, to about 
200,000 shares on the high side, and that the funds had 
from 50 to 60,000 shares and you would have known at 
all times that it funded most of the float, would you 

not, at that time? 

MR. SCHATTEN: Can we fix a time? 
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Q No idea whatsoever? 

A I knew there was a substantial amount. 

Q There were at least weekly conversations between 
Mr. Anton, Mr. Hurley and you? 

A Yes. 

Q Did Richard Packing come up frequently during 

those conversations? 

A Yes. 

Q Is it your testimony you have no recollection 

during any of those weekly conversations of any discussion 
of the float and how much of the float was owned by the 


funds? 


That's right. 

No recollection at ail? 

No recollection. 

Don't remember that they ever even mentioned 


A That's right. That was — 

Q You answered the question. You have no recol¬ 

lection. The only thing you do recall specifically is 
that you saw the offering circular, you remember those 
press releases, without question, and you remember you 
were told 200 franchises? 

A Right. 
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Q Everything ela<' you don't remember? 

A Right. 

Q Isn t it a fact that there was conversation 
among the various people at Financial Programs, including 
you and Mr. Hurley and Mr. Anton, Mr. Frankenthaler, 

Mr. Hirshheimer and another man whose name begins with 
an H — 

THE COURT: Heisderberg. 

Q — about the fact that these funds controlled 

the floats in many stocks, including Richard Packing? 
Wasn't that commonly discussed among all these people? 

A I was an analyst, not a portfolio manager. 

Q I didn't ask you what you were. I asked you 

a question, wasn't that commonly discussed among the 
people at the fund? 

A Not in my presence, because I was an analyst. 

Q Did you not tell the United States Attorney 

that it was common knowledge? 

A Yes. 

Q When you said it was common knowledge, did 

you not mean that you heard people constantly talking 
about that fact? 

A No, because — 

Q You say n<6. 
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Q That's okay. What did you base the statement 
to the United States Attorney that it was common know¬ 
ledge that the funds controlled these stocks — 

A Because we had access to files and any time 
we could go to a file, pick out an offering circular 
or annual report, figure out how many shares were out- 
standing, we can see how much on a daily basil how much 



the funds own. 

Q Is it your testimony here that because you 

knew that anybody who wanted to find out could find out 
that, therefore, that was the basis for your statement 
that it was common knowledge? 

A Yes. 

Q In other words, you would say it is common 

knowledge how much money United States Steel earns be¬ 
cause I could find out by getting their annual report, 
is that right? 

A Yes. 

Q That is what you meant when you told the 

government was common knowledge, that it was available 
information, is that right? 

A That's right. 



Will you look at Defendant Duboff's Exhibits 

/ 
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2 

reports for the publications of about thirty-five companies 


3 

and several industries and also as a similar function, a 


4 

pattern with that, you analyze companies other than that 


5 

for recommendation for purchases for the funds. 


6 

Q Did you continue doing primarily that same 


7 

type of work after 1967? 


8 

A Yes, but with a greater accent toward invest- 


9 

ment recommendations rather than writing about that, what 


10 

was known as special situations. I generally stopped 


11 

writing about them and started actively looking for them 


12 

mor^ for the funds at that time. 


13 

Q Do you know a Bernard Deutsch? 


14 

A Yes. 


15 

Q Do you see him in the courtroom? 


16 

A Yes. 

* 

I 

17 

MR. S2GAL: Conceded, your Honor. 

1 

18 

THE COURT: IT is conceded Mr. O'Meara knows 


19 

Mr. Deutsch. 


20 

Q Approximately when did you first meet Mr. 


21 

Deutsch? 


22 

A Well, I can't recall exactly, but the best I 


23 

can remember is that it was in late 1968. 

I 

24 

Q Some time in the fall of 1968? 

2 

25 

A Yes, approximately, I think. 
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Do you remember where you first met Mr. 


2508 


Deutsch? 


A Well, I don't remember exactly, but I am 
fairly certain it was in connection with an investment 
called Combustion Equipment Associates which my firm 
invested in through him. it was through that investment 
that I believe I became acquainted with him. 

Q D ° you have the company Richard Packing 
Company? 


° Can y ° U tel1 thc Cou “ and jury when and how 
yourirst heard of that company? 

Well, it was through Mr. Deutsch. We were 
making that investment in Combustion Equipment and he 
brought that to my attention. 

Q Do you recall when this was, approximately? 

A I think late 1968, toward the end of the year. 

MR. SEGAL: Your Honor, I just wonder whether 
this might be an appropriate time for a side bar con¬ 
ference? 

THE COURT: Well, we are into Richard Packing 
Company now. Lefs see what the next question is, and if 1 
you want one in the next question or two, let me know. 

0 Was this a telephone conversation you are 
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referring to? 

A I believe so, yes. 

Q What did Mr. Deutsch say to you during the 
course of this telephone conversation, to the best of your 
recollection? 

THE COURT: This will be received subject to 
connection insofar as it relates to Mr. Cohen and Mr. 

Duboff. 

A Well, having satisfactorily established a 
working relationship with Mr. DEutsch, and I representing 
a mutual fund operator, he then brought Richard Packing 
to my attention for possible investment by the funds. 

0 Did he mention the amount of the investment 
at that time? 

A Not initially, I don't believe. I am almost 
certain of that, that that came up later. 

Q Did he say anything else during this telephone 
conversation? 

A I don't recall, specifically. 

Q Did you have occasion to meet with Mr. Deutsch 

after this telephone conversation in connection with this 
proposed investment? 

A Well, after several calls we agreed to meet 
the principal of the company, as the investment research 
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developed. 


Q When did this meeting take place? 

A I don't recall specifically that either, but 
I think it was late 1968, December, November. 

Q Do you recall where the meeting took place? 

A Yes, at Status Marketing, which was a 
subsidiary — rather, the marketing company set up by 
Richard Packing. They had a townhouse in mid-Manhattan 
at the time. 


15 


recall? 


Wno was present during that meeting, if you 


MR. ROBSON: Your Honor, I would move to strik 


the testimony-about it being an arm of Richard Packing, 
he believes. 


THE COURT: Well, he believes and the jury 
will disregard what he believes. If it later develops 
that he knows, fine, but at the moment the jury will dis¬ 
regard that last comment about it being an arm of Richard 


Packing. 


At that meeting there was Mr. Deutsch, Mr. 


Cohen, Mr. Ward, of Status Marketing, and myself and I thiil 
three or four other investment analysts. 

THE COURT: Was Mr.Duboff present at that time? 
THE WITNESS: I don't believe so. 
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THE COURT: Then the conversation** which are 
to be related now will 1>« introduced subject to connec¬ 
tion insofar as they may relate to Mr. Duboff, so far as 
Mr. Duboff is concerned, I should say. 

Q Do you see Mr. Cohen in the courtroom? 

A Yes. 

MR. BLOCK: Conceded. 

THE COURT: It is conceded the witness knows 

Mr. Cohen. 

You say you had this meeting and Mr. Cohen 
and Mr. Psutsch and others were present. 

THE WITNESS: Yes. 

Q Did you receive at that meeting certain bro= 

chures and other items? 

A I believe so, yes. 

Q I want to show you what has been received in 

evidence as Government's Exhibit 11A, B and C, and ask you 
if you can identify these and, if so, when you received 
them. 

A Yes. These are those and I got them at that 
meeting, I believe. 

THE COURT: When did that meeting take place, 

sir? 

THE WITNESS: I think it was late 1968. 
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Q Mr. O'Meara, do you know how many franchises 
were sold as of January 1, 19692 

MR. SEGAL: Objection. 

THE COURT: Let's find out if the answer is 

yes or no. 

Do you know of your own knowledge? Just 
answer yes or no. 

THE WITNESS: I can't really do that without 
saying that I'm not sure, but I am fairly certain there 
was none, but I am not certain of that, but I believe that 
was the case. 

Q That is your best recollection? 

A Yes. 

MR. ROBSON: I move to strike the testimony, 
if your Honor please. 

MR. FEFFER: Your Honor, I think the witness 
has said it is his best recollection. 

THE COURT: I am going to strike it and tell 
the jury to disregard it. I will permit you to explore 
how he might have known. If he was told something by 
someone, it might be admissible. But in the present state 
of the record, it is sufficiently vague and I will sustain 
Mr. Robson's objection and direct the jury to disregard it; 
but permit you to inquire further as to the sources of 
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his knowledge or information. 

Q Did Value Line ultimately agree to make a 
certain purchase from Richard Packing? 

A Yes. 

Q How many sh a-es did they agree to purchase? 

A 50,000. 

Q How much did they pay for them? 

A 1.4 million. 

0 Were they registered or unregistered shares? 

A Unregistered. 

Q Do you know approximately when the agreement 
was reached to make this purchase by Value Line? 

A In February, 1969. 

Q I want to direct your attention to the period 

following the Status Marketing meeting that you referred 
to and mid-February 1969, and I am going to ask you: 

Did you have an occasion during that time period 
to speak with Mr. Deutsch? 

A Yes, several times. 

Q Approximately how many times? 

A I think four or five times. 

Q Were they telephone calls or meetings? 

A Telephone calls. 
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0 Are you able to recall the substance of any one 
particular telephone conversation? 

A Oh, no, I don't think so. Not any one. 

Q Are you able to recall in substance what you 

and Mr. Deutsch talked about in those four or five 
telephone calls? 

A Yes. In general, the — 

MR. SEGAL: Objection, your Honor. 

THE COURT: Yes. 

Q Can you tell the Court and jury as best as you 
can recollect what Mr. Deutsch said during the course of 
those four or five telephone calls? 

A Yes. 


2514 


Q That took place between the Statu- Marketing 
meeting in lage 1968 and the mid-February point in 1969? 

MR. SLGAL: Your Honor, may we have some location 
of the time of these calls? 

THE COURT: Yes. 

Taking the calls in order and givinq us the 
substance, could you tell us when, or approximately when, 
this series of calls began and how frequent the calls 
were, how many calls there were and when that particular 
sequence of calls ended, and then you can tell us the 
substance of what was said during those calls? This would 
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have been, as I understand it, in early 1969. 

THE WITNESS: You want to know when the calls 

were made? 

THE COURT: You may not know the exact date, but 
did you have one, two, four, five, ten calls with Mr. 
Deutsch over the period of a few weeks or months — 

THE WITNESS:I think four or five calls over 
a month or two period. 

Q Approximately how long after the Status Marketing 
meeting did the first telephone call with Mr. Deutsch 
take place? 

A Only a matter of days. 

Q And the last one in the series took place 
approximately when? 

A Probably early February. 

Q Car you tell the Court and jury what Mr. Deutsch 
said in substance during the course of these four or five 
calls? 

A Yes. He mentioned the units the company was 
selling, the fact of Jaffee & Company's participating so 
strongly with the investment and the details of the 
investment itself, how many shares they wanted sold, and 
the price, and so forth. It was the financial aspects of 
the company, the possibility of acquisition in the future; 
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>n general how the concept was working out. 

Q AS a result of these conversations, did you 
prepare a report? 

A Yes. 

Q I want to show you what is marked as Government's 

Exhibit 2 for identification (handing). 

A Yes. 

MR. FEFFER: Your Honor, the Government offers 
2 at this time. 

THE COURT: Show it to counsel. 

BL0CK: What is the date r: that? 

MR. FEFFER: February 5th, I believe, 1969. 

(Pause.) 

MR. BLOCKi No objection, your Honor, on the 
part of defendant Cohen. 

MR. SEGAL! I have no objection, your Honor, 
but I wonder whether we might come to the bench? 
the COURT: Yes. 

Let's hear from Mr. Robson first. 

MR. ROBSON: I have no objection to the document 
per se, but I do object to v-<- a„„, Honl 

1 

as irrelevant and T would 

oar. 

THE COURT: Step up, <ient., mei . 

(At the side bar.) 
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MR. FEFFER: Ladies and gentlemen, counsel for 
the defendants and the Government have agreed that an 
agreement was entered into between Value Line and Richard 
Packing Company with respect to the sale of the 50,000 
shares of unregistered stock at $28 per share, or 
$1.4 million, and I believe the date of the agreement is — 
MR. BLOCK: May 8, 1969. 

THE COURT: Very well, the jury will accept that 
as fact. Anything counsel will develop from that will 
have to be done separate and apart from it. 

BY MR. FEFFER: 

0 Did you ever receive an annual report on Richard 
Packing Company? 

A No. 

Q Did you ever receive any type of balance sheets 
or financial information? 

A Not that I recall. 

Q Did you have occasion to speak with Mr. Cohen 
on the subject? 

A Oh, yes. 

Q Can you tell me, to the best of your recollection, 

when the first such conversation took place? 

MR. ROBSON: Subject to connection, your Honor? 

THE COURT: Yes, as to Mr. Deutsch and Mr. Duboff. 
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| A I thin* m late '69, something like that. 

° WaS this a telephone conversation? 

A Yes. 

o I will ask you to speak a little louder, please. 

A I recall in late 1969, sometime, I called Mr. 

Cohen asking for financial information. 

o What did you say to Mr. Cohen during that 

conversation — 

: don’t recall specifically, but,in general, 

the nature of the investment stems from the financial 

informatio. 1 get. and since I didn’t have any. ! called 
to get some. 

° What did Mr - COhen to when you requested 
financial information? 

A That it would be forthcoming in the future. 

Q HOW many times thereafter did you speak to Mr. 
Cohen on the same subject? 

A I think two or three times. 

o Were the conversations generally the same, i„ 
substance? 

A YeS - There a PP ea red to me to be some undue 

d6lay ^ d “ tin9 thlS lnf °™ a “o„ that was normally routine. 
MR. BLOCK: Objection. 

Tllk COURT: Yes, strike that. You asked Mr. 
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2 

Cohen for financial information and he said, in essence, 


3 

that it would be forthcoming. 


4 

THE WITNESS: Yes. 


5 

Q Did you receive other informa :;on, such as 


6 

correspondence from Mr. Cohen? 


7 

A Oh, yes. 


8 

0 I show you what has been marked as Government's 


9 

Exhibit 4 for identification and ask you to look at it 


10 

and to identify that, if you can. 


11 

A Yes, this is a letter I received from Mr. Cohen. 


12 

Q Dated March 17, 1970? 


13 

A Yes. 


14 

MR. FEFFER: The Government offers 4. 


15 

THE COURT: What is the date? 


16 

MR. FEFFER: March 17, 1970. 


17 

(Pause.) 


18 

MR. BLOCK: Your Honor, I am trying to save a 


19 

little time by conferring with Mr. Feffer. 


20 

THE COURT: You may do so. 


21 

(Pause.) 


22 

MR. BLOCK: May I ask a question on voir dire, 


23 

your Honor? 


24 

THE COURT: You may. 


25 

VOIR DIRE EXAMINATION 
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2 

0 Now, Mr. O'Meara, regardless of whether you can 

3 

identify a particular Wall Street Journal article as 

^ 4 

» 

being the one that you referred to, you were struck in 

5 

connection with considering an investment by Value Line 

6 

in Richard Packing with the market for drive-in franchise 

7 

stocks, as of the time, isn't that correct? 

8 

A Yes. 

9 

0 This had been discussed in financial publica¬ 

10 

tions generally, isn't that so? 

11 

A Yes. That — 

12 

0 If you would just answer my questions. 

13 

Wasn't it considered, in the parlance of the 

14 

Street, Wall Street, as being a hot industry at the time? 

15 

A Yes. That is just what I was going to say. 

16 

Q All right. I should have let you 

17 

finis hycur answer. 

18 

A You would have saved yourself a question. 

19 

Q So, as your letter said, you have uncovered 

20 

a franchise company which is just beginning and is making 

21 

an auspicious start, right? 

22 

A Yes. 

23 

Q You ended up making a recommendation to Mr. 

24 

Bernhard pursuant to this particular memorandum, that it 

25 

should be bought? 
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A I don't recall it, but I knew it was some other 

franchise organisation - some other organization of that 
kind. 

Q Weren't you impressed with him? 

A Yes. 

Q Weren't you also impressed with Mr. Deutsch 

as a registered representative of a pretigious Wall Street 
house, such as Jaffee & Company? 

A Yes. 

0 So all of these impressions of yours, these 
subjective impressions, entered into your recommendation, 
isn't that correct? 

A Yes. 

Q You say in the last paragraph on the first 

page: "The field promises rapid growth for Richard 

Packing as virtually all of its competitors in franchising 
have experienced and continue to do so." 

A Yes. 

0 In other words, as of that time, the franchise 
business was booming? 

A Yes. 

0 And didn't you figure, or take into considera¬ 

tion in making this recommendation, that if you had a well- 
managed company in the franchising business, with honest 

/ 
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people, that it should do well? 

A Yes. 

Q Now, this says "A brochure picturing the com¬ 
pany units is enclosed." Y ou were shown 11A, B and C. 

A Yes. 

0 Can you tell us now specifically which of these 
papers, was enclosed with your report? 

A Which of these? None of these. I wouldn't 
enclose these with a report like this. These were retained 
in my o ;n file. 

Q What brochure did you enclose? Do you remember 

what it said? 

A I don't recall a brochure at all being 
enclosed. 

Q Well, it says so, doesn't it? 

A Yes. Normally 1 wouldn't do that, but 

apparently I did this time. 

Q Just so there is no mistake about it, follow 
me, please, the second sentence of the last paragraph on 
the first page of Exhibit 2 says: 

"A brochure picturing the company units is 

enclosed." 

A It must have been this one, then (indicating). 

Q And that is Exhibit 11C? 
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MR. BLOCK: Just so the jury knows what we are 
talking about, I would just like to display it, if I may. 

THE COURT: You may. 

(Pause.) 

Q Now, then, continuing with that paragraph, 
you say, "Based on projected plans for 1969, the company 

expects to earn $3 a share this year and to double that 
figure in 1970." 

Now, you wrote this on February 5, 1969. As 
ofthis time, you had not seen any financial — withdrawn -- 
as of this time you had not seen any balance sheet or 
profit and loss statement, had you? 

A Right. 

Q You did not ask for any financial information 

such as a balance sheet and profit and loss statement, did 
you' 

A Did you say I had not a .ed forit? 

0 Yes. 

A Oh, yes, I did. I'm sure. 

0 As of that time? 

A Yes. 

0 As of that time, you had? 

A Yes. But at this point, since it was a 
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beginning company, there was none. I asked for whatever 
was available, but there wouldn't be anything useful. The 
company was just beginning. 

0 In other words, you would be inclined to say 
that the financial report as of June 30, 1968, would not 
have been of any value to you? 

A No. That was of a meat packing company. Here 
we are talking about a fast-food franchising company. 

Q So what you're saying is that as of February 
of 1969 you knew that the franchise business was really just' 
a gleam in their eyes at that point? 

A Yes. I think the phrase used in Wall Street 
during the time was that it was a concept company. 

Q And the concept referred to the circus wagon 

idea? 

A Well, the fast-food franchising concept, a 

company engaged in multiplying its assets by being able 
to use the money of franchisees endlessly 

0 So that really as of the time you were writing 
all they had was a concept? 

A Well, at the time I wrote this, no, I had quite 
a bit of information from Mr. Cohen and Mr. Deutsch about 
their plans. That's where I based my — 

Q And — 
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